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Appeal from the United States District Court for the 
District of Columbia. 
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(Filed Nov. 7,1956) 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil Action No. 1015-56 

National Bible Knowledge Association, Inc., 408 Seward 
Square, S.E., Washington, D.C. Plamtiff, 

vs. 

DuMont Broadcasting Corp., A Corporation, Raleigh Hotel, 

Defendant. 

Complaint for an Injunction. Specific Performance of a 
contract, and Damages, etc. 

To the Honorable, the Judges of said Court ,— 

1. Jurisdiction is conferred by the Code of laws of the 
District of Columbia, Title 11, Section, 301 et seq. The 
amount involved exceeds the sum of Three Thousand 
Dollars. 

2. Plaintiff is a corporation of the District Columbia, 
non-profit, and is engaged in the development, production 
of broadcasting and television programs of moral and 
spiritual Evangelistic influence and persuasion, and holds 
from the defendant an advertising contract facilitating such 
programs. 

3. The defendant DuMont Broadcasting Corp., is a cor¬ 
poration of the State of New York, with offices and operat¬ 
ing in the District of Columbia, and is engaged in Interstate 
Commerce of televising and broadcasting advertising mate¬ 
rials primarily and incidentally, matters of public interest 
of the commercial arts and sciences. 

4. The said defendant is a limited and restricted licensee 
subject to revocation of the Federal Communications Com¬ 
mission acting pursuant to authority delegated by the Con- 
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gress of the United States, in conformity with the United 
States Constitution. 

5. Heretofore, November 16, 1955, at Washington, D.C., 
the defendant, for a valuable consideration to it paid, en¬ 
tered into a contract with plaintiff, whereby with definite¬ 
ness, and certainty defendant undertook, promised and 
agreed to permit the use of the televising and broadcasting 
facilities of the defendant by the plaintiff for a time certain, 
namely, commencing on January 6,1956, being Friday, from 
7:30 P.M., to 8:00 o’clock P.M., and continuing thereafter, 
each Friday, until and including September 21, 1956. Tie 
contract further provided for an 8 week hiatus which would 
extend said contract through November 11,1956. This con¬ 
tract was in extention of a previous theretofore existing, ex¬ 
cept for the change of time, and at considerable more cost io 
plaintiff corporation namely, the sum of $11,628.00 payable 
$306.00 weekly, in advance. 

6. Plaintiff shows to the Court that with uninterrupted 
continuity he has been on the air, a break in which is irre¬ 
parably damaging. Plaintiff shows to the Court that he his 
done each and every act on his part to be done and per¬ 
formed, without the defendant trespassing on its right to 
free speech, without censorship, without regulation, aid 
without a breach of contract by defendant until, February 
9, 1956, defendant, DuMont Broadcasting Corp., with ul¬ 
terior motives of profit, and without regard to the public 
interest, necessity and convenience, did acting in concert, 
with others who to plaintiff unknown, make known to plain¬ 
tiff orally and in writing of the determination of the Du¬ 
Mont Broadcasting Corp., of replacing his program with 
another, and tendered to plaintiff some other undesirable 
time, whereby defendant, further to the great loss, injury 
and damage of plaintiff would be required to appear before 
a captive audience. 

I 

7. That being aggrieved plaintiff sued out a writ of 
injunction in this court, known as Civil Action No. 733-56, 
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and thereafter, acknowledging themselves to be in Con¬ 
tempt of this Honorable Court, defendant sought and ob¬ 
tained an acquittance and dismissal of the action, on 
terms recited in the Order of Dismissal, with consent of 
all parties concerned, and whereby defendant withdrew 
it avowed intention of taking plaintiff off the air, and 
was definitely vested in plaintiff the right to continue his 
broadcasts until September 6,1956. Plaintiff, hereby makes 
the said Civil Action No. 733-56, a part of this complaint 
and prays that it may be made a part hereof and read 
in connection herewith, that the said action No. 733-56 
may be re-instated, and the case proceed to citation under 
a Rule to Show Cause for contempt against the said Du¬ 
Mont Broadcasting Corp., Leslie G. Arries, Jr., Wash¬ 
ington Manager, Ted Cott, Vice President in charge, and 
F. Vic Guidice, the Program Director, who are engineer¬ 
ing ouster of plaintiff. 

8. That in all conversations between plaintiff and de¬ 
fendant it has been indisputably demonstrated that, so 
long as plaintiff, (notwithstanding the great loss, cost 
and expense to plaintiff in securing talent for the present 
designated time), would take other time, and would accept 
the terms of a more recent contract lacking mutuality, it 
plaintiff, would be permitted to continue. However, plain¬ 
tiff being unable to adjust itself to a different schedule 
dictated by defendant, the said defendant has now set 
about a vexatious and damaging course of conduct of 
censorship and deletion from plaintiff’s manuscripts. 

9. The conduct of defendant, is contrary to plaintiff’s 
contract or any reasonable interpretation thereof, or of 
defendant’s responsibility to the Licensing Federal Com¬ 
munications Commission, or of defendant’s responsibility 
to the Public interest, necessity or convenience; is con¬ 
trary to any rule or regulation issued under or by authority 
of said Commission, and defendant seeks to prevent the 
plaintiff by censorship and deletion from quoting and 
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paraphrasing the Holy Scriptures, from reading over the 
television and broadcast letters in content from viewers 
or listeners; and is aimed and directed at preventing 
plaintiff in particular, and advertisers in general from 
soliciting. Plaintiff shows that all this is done by de¬ 
fendant for spite because plaintiff refused to give up 
its subsisting contract, and insisted on its contract, statu¬ 
tory and Constitutional rights. 

10. That notwithstanding plaintiff’s contract is con¬ 
tinuing until the 21st day of September, 1956, defendant, 
by special delivery letter, on March 5,1956, declared plain¬ 
tiff’s contract cancelled. 

11. If defendant is allowed to proceed, plaintiff will 
suffer irreparable loss, injury and damages, in this, the 
multiplication of the continuity of increased audiences wjll 
be destroyed; thousands of pieces of advertising matter 
will be worthless; the cast of characters for plaintiff’s 
Friday Evening broadcasts will also be disrupted, and 
the position of the plaintiff in the community will he 
ruined, thereby causing him humiliation and embarrass¬ 
ment and difficulty in again procuring time and talefit 
and audiences. And plaintiff shows to the Court he hhs 
no complete and adequate remedy at law. 

Wherefore, the premises considered,— 

1. That the defendant, DuMont Broadcasting Corp. | a 
corporation its servants, agents and employees may be 
restrained and enjoined temporarily and permanently, 
from taking plaintiff off the air on Friday, March 9, 1956, 
at 7:30 to 8:30 P.M., or at any other time pending final 
determination of this suit. 

I 

2. That the defendant DuMont Broadcasting Company, 
corporation may be restrained and enjoined temporarily 
and permanently from advertising in the public press 
and on the air of any other substituted program or show. 


I 
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3. That defendant DnMont Broadcasting Corp., be re¬ 
quired to specifically perform the contract of November 
16, 1955. 

4. That defendant DuMont Broadcasting Corp., be re¬ 
quired to pay damages, $10,000.00 general and $50,000.00 
special, upon hearing and proof of this complaint. 

5. That the Civil Action No. 733-56, may be reinstated 
and proceeded with in connection with this action. 

6. And for such other and further relief as the nature 
of the case may require and to the Court seem meet and 
proper. 

Frank R. Long, Attorney , 

1008-900 F Street, N.W. 

DI. 7-4666 

National Bible Knowledge 
Association, Inc. 

(s) Daub Crowley 

Dale Crowley, Treasurer 

District of Columbia, ss: 

Dale Crowley being first duly sworn on oath accord¬ 
ing to law deposes and says that he has read the fore¬ 
going petition by him subscribed; that he is the Treasurer 
of the National Bible Knowledge Association, Inc., a cor¬ 
poration of the District of Columbia, and has personal 
knowledge of the matters and things herein set forth; 
that those facts stated upon his personal knowledge are 
true and those stated upon information and belief he 
believes to be true. 

(s) Dale Crowley 
Dale Crowley 

Subscribed and sworn to before me this 7th day of March, 
A.D., 1956. 

(s) Marjorie L. Doyle 
Notary Public 
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[Filed March. 7, 1956] 

Temporary Restraining Order 

This cause coming on to he heard on March 7, 19^6, 
and it appearing to the Court that the defendant Du¬ 
Mont Broadcasting Corp., a corporation, is about j to 
commit the acts hereinafter referred to, and that it 
will do so, unless restrained by the Court, and that im¬ 
mediate and irreparable injury loss and domage will 
result to plaintiff before notice can be serviced and a 
hearing had on plaintiff’s motion for a preliminary in¬ 
junction, in that the defendant has stated in writing tljiat 
the plaintiff’s contract whereby it could televise and 
broadcast on Friday Evenings, 7:30 to 8:00 P.M., \yas 
cancelled immediately, and in virtue of which plaintiff 
would not be permitted to televise and broadcast on 
March 9, 1956, and thereafter, and it further appearing 
that plaintiff will suffer irreparable loss, injury and dam¬ 
age, in this, that the cost to plaintiff of periodic and 
spot broadcasts of the said time and station and of sev¬ 
eral types of printed matter circulated and to be circu¬ 
lated will be rendered useless, and that a break in the 
continuity of plaintiff’s programs established over a pe¬ 
riod of weeks to an increasing and established audience 
will be lost, and that an organized cast of characters par¬ 
ticipating in such programs which can not be substituted 
and obtained at great expense will also be lost, it is j by 
the Court, this 7th day of March, A.D., 1956. 

Adjudged and Ordered, that the defendant, DuMont 
Broadcasting Corp., a corporation, its servants, agents 
and employees, and all persons in active participation 
with it, the said DuMont Broadcasting Corp. a corpora¬ 
tion, be, and they are hereby restrained and enjoined, 
until the further order of this Court to be entered herein 
after hearing before the Court on March 16th, 1956, j at 
10 o’clock A.M., from disturbing or molesting the pl4in- 
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tiff in its televising and broadcasting of the advertising 
evangelistical programs of the plaintiff, or any of its per¬ 
sonnel or cast of characters so employed, or from ad¬ 
vertising in the public press or on the air, or in anywise 
whatsoever, of any other or substituted program on Fri¬ 
day Evenings, 7:30 to 8:00 P.M., PROVIDED HOWEVER, 
an injunctive undertaking in the penalty of twenty-five 
hundred and no/100 ($2500.00), be given and approved 
by the Court. 

(s) Charles F. McLaughlin 
Judge, United States Dis¬ 
trict Court for the Dis¬ 
trict of Columbia. 

Signed on March 7, 1956, at 3:15 o’clock, P.M. Under¬ 
taking of plaintiff for $2500.00 approved and filed March 
7, 1956. 

Harry M. Hull, Clerk 
Robert C. Huey, 
Deputy Clerk. 


[Filed March 12, 1956] 

Motion for Preliminary Injunction 

Comes now the plaintiff, National Bible Knowledge As¬ 
sociation, Inc., by its attorney, Frank R. Long, and moves 
the Court for a preliminary injunction, pendente lite, 
in the above entitled cause enjoining the defendant, Du¬ 
Mont Broadcasting Corp., a corporation, its agents, serv¬ 
ants and employees and attorneys, from in any way 
interfering with plaintiff broadcasting on Friday Eve¬ 
nings, from 7:30 to 8:00 P.M., until and including Sep¬ 
tember 21, 1956, except those circumstances and condi¬ 
tions recited and set forth in Paragraphs A and B, of 
the contract between the parties as exhibited herein, Sec- 
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tion 1, entitled “Broadcasting Failures, Interruptions ajnd 
Appropriations”, being enjoined from the cancellation j of 
plaintiff’s contract, or selling or using plaintiff’s con¬ 
tracted time to any other advertiser, and being enjoined 
from advertising over the radio, television or public press, 
or otherwise, of any other show or shows, during the 
pendency of this order, and until this Order is modified, 
vacated or the proceedings have been determined on the 
merits. UNLESS restrained, DuMont Broadcasting Corp., 
a corporation, its servants, agents, employees and At¬ 
torneys, will do the acts herein set forth and as de¬ 
scribed in the verified complaint filed by plaintiff herein. 
Plaintiff has no adequate remedy at law, defendants Are 
adequately indemnified by approved bond for injury,j if 
any, resulting herefrom. 

Frank R. Long 

Frank R. Long, 

Attorney for Plaintiff. 


[Filed March 15, 1956] 

Defendant's Motion to Vacate Temporary Restraining Order And 
Opposition to Motion for Preliminary Injunction 

Comes now defendant DuMont Broadcasting Corpora¬ 
tion, by its attorneys, and moves the Court for an order 
vacating the restraining order issued herein on March 
7, 1956, and opposes plaintiff’s motion for a preliminAry 
injunction, and for grounds therefor states that: 

1. The plaintiff has knowingly and willfully breached 
the contract between the parties dated November |16, 
1955, which it now seeks to have enforced by injunction. 

2. For such other reasons more fully set forth in jthe 
memorandum of points and authorities attached heifeto 
and as may be presented in oral argument. 


WHEREFORE, defendant moves the Honorable Court 
for an order vacating the temporary restraining order 
issued on March 7, 1956, and denying plaintiff’s motion 
for preliminary injunction. 

Respectfully submitted, 

Edwabd G. Villalon 
Roberts & Mclnnis 
Attorneys for defendant 
600 Continental Building, 
NA. 8-0032 
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CT6 COBP. 

Owned and operated by 4Ui^4miwmiodjLilMmBBBOCBBK. 

Hotel Raleigh—Penn Ave. at 12th St., N. W. —Washington 4, D. C. 

Washington, D. _, 19-55. 



AgmutEtti, h JaBa w i i a K&HQ3BKX (hereinafter called ‘‘DuMont’*) 

PXHBCT, ^ qaro > 8 * g * » Wash. ,D.C. _ (hereinafter called "Agbncy”) 

«, behalf o f HAT»lMbuAS8»H _ _ (hereinafter called "Advertise*") 

to telecast over Television Station WTTG television programs advertising - 

products . 


TUJCAST DAYS 

APPROX. mfiCAST HOOKS 

FIRST 

LAST 


WASHINGTON TIMS 

macAsr 

macAsr 

TOTAL NO. 

Friday 

7:30-8:00 PM 

1/6/56 

9/21/56 

38 weeks 


promam ocscaimoN and point op oriwnation 

Evangelistic Program, 7:30-8:00 PM, Friday 


ADDITIONAL. CHARGES 


MOSS TIMS CHASM PCS TEUCAST 

One-balf hoar, 7:30-8:00 PM, Friday 
Total Cost: $306.00 

Client nay take an eight week hiatus if he so desires. 
Payable weekly in advance. 


Charges will be made for the above specified time and for rehearsal 
time and services in accordance with the rate card of TELEVISION 
STATION WTTG in effect at the date of this agreement 

AH of the terms and conditions on the reverse hereof are part of 
this agreement. The term “AGENCY” as used herein stall include an 


CORP. 


advertiser acting otherwise than through a recognised advertising 
agency in entering into this agreement, but no agency commission will 
be allowed to such an advertiser. 

This agreement is not binding until executed by a dul y authorized 
officer of iQDBBBOBDBOBQDBBBQDDDDDff 

DUMONT BROADCASTING CORP. 
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from the original bound volume 













T^MS AND CONDITION^ 


2. Broadcasting Failures, Interruptions 
and Appropriations 

A. DuMont agrees to broadcast the programs 
mentioned on the dates and approximate hourly times 
specified herein. Broadcast time is that current from time 
to time at Washington, D. C. DuMont’s failure to 
cast all or part of any program due to an act of God, 
Federal, State or Municipal law, government, regulation 
or order, defect or breakdown of lines or equipment, a 
labor dispute, the cessation of operation of TELEVISION 
STATION WTTG necessary, in DuMont’s opinion, 
to permit improvement or modification* of the broadcasting 
facilities, or for any cause (whether of like or unlike nature 
to any of the foregoing) beyond DuMont’s control, 
s h all not constitute a breach of this agreement or vest in 
AGENCY any right to damages or cancellation or rescis¬ 
sion, but in such event DuMont will make a* pro rata 
reduction in the charges applicable to such interrupted 
program. 

B. All or any part of any program period may 
be appropriated and any interruption may be made by 
DuMont upon DuMont's finding that it is needed 
to broadcast an event that DuMont deems to be of 
public importance including sporting events. DuMont 
will endeavor to give as much advance notice thereof 
and to make such courtesy announcements as the circum¬ 
stances reasonably permit. If the notice of appropriation 
of part of any program period is given before the regular 
starting hour of such period, then AGENCY by notice 
given forthwith to DuMont, may cancel the remain- 
ing part -of such period. In such instances or where 
DuMont appropriates all of a program period for broad¬ 
casting such event, the charges will be cancelled as to such 
period and, if. the program is one of live talent, DuMont 
will pay AGENCY’S out-of-pocket live talent costs neces¬ 
sarily paid as to such period. Where only a part of a pro¬ 
gram period is appropriated and the remaining part is not 
cancelled by AGENCY in accordance with this Article, the 
charges as to such remaining part will be proportionately 
reduced. If an interruption occurs in the broadcasting of 
any of the programs provided for hereunder, which is not 
due to AGENCY’S voluntary or involuntary act or -omis¬ 
sion, or failure for any cause to prevent the program, then 
a pro rata reduction in the charges applicable to such in¬ 
terrupted period will be made. 

2. Material, Talent and Announcements 

A. Unless otherwise provided by contract between 
DuMont and AGENCY, the material, talent and an¬ 
nouncements for each program will be furnished by and 
at the expense of the AGENCY. Such material, talent- and 
announcements must conform to the program and operat¬ 
ing policies of DuMont. 

B. At least forty-eight (48) hours (exclusive of 
Saturdays, Sundays and legal holidays ^before the starting 
hour of any program, if such progr.* Hoes not involve 
the use of copyrighted musical competitions and/or film, 
the continuity for that program including commercial an¬ 
nouncements must be delivered to DuMont, and DuMont 
will have the continuing right to edit and modify such 
continuity to the extent it deems ncc r \ry to make same 
conform to the public interest and. ■ Mont program 
and operating policies. All film to be u-U* in any program 
must be submitted to DuMont not less than ninety-six 

(96) hours prior to the scheduled use thereof and 

-- -• « - -- --*- — • ♦ 


or rights of a similar or dissimilar nature, representations, 
misrepresentations, or otherwise. 

DuMont agree*. tt^in^annify and save AGENCY 
and ADVERTISER han^rfi^m all loss, liabilityv claim 
or expense’of any kind or character, ‘ including, without 
limitation, lagal fees and expenses, arising out of the 
broadcasting, as part of any program provided for hereby, 
of (a) copyrighted musical compositions performed in 
non-dramatic form in live talent programs and listed for 
the program on DuMont's official music sheets, and 
(b) any material that DuMont may furnish for any live 
talent or electrically recorded program broadcast hereunder. 
The foregoing provisions of this Subparagraph "A" shall 
not be affected by DuMont's approval of any material 
submitted for broadcasting. 

B. The indemnitor (the party hereto that is obligated 
to indemnify the other party) may settle, compromise and 
adjust any unlitigated claim or litigation as to which in¬ 
demnification is claimed hereunder and shall have full and 
complete control of such claim or litigation, as the case 
may be, unless the indemnitee shall previously and in writ¬ 
ing elect to relieve the indemnitor of its obligations here* 
under. 

C. The provisions of Subparagraph ”A” hereof shall 
be effective only if, within five days after the initial 
summons or process or any other written assertion of 
claim is received by the indemnitee, the indemnitee shall, 
by registered mail, notify the indemnitor of such receipt 
of claim or service of summons or process and shall in such 
notification request indemnification. The indemnitee shall, 
upon request take all reasonable and proper steps to dis¬ 
close to the indemnitor all relevant facts and to make 
available to the indemnitor all relevant material in the 
indemnitee’s possession or under its control. 

D. The provisions of this Article 5 shall survive any 
cancellation or termination of this agreement. 

6. Release 

AGENCY hereby releases DuMont and the agents 
and employees of DuMont of and from any/and all 
demands, claims, liabilities and causes of action resulting 
from aljeged los$, theft, destruction or damage, however 
caused, except if caused by the negligence of DuMont, 
its agents or employees, of or to any property of AGENCY 
of any other individual, partnership or corporation, 
brought and/or left or claimed by anyone to have been 
brought and/or left by or for AGENCY on premises oc¬ 
cupied by DuMont. AGENCY agrees to remove or 
cause to be removed all such property from the said prem¬ 
ises within twenty-four (24) hours after the end of the 
telecast of the program in connection with which such 
property was brought upon the said premises. 

7. Program Promotion Announcements 

It is the present intention of DuMont, but DuMont 
makes no represent' 4 or warranty tnat it will adhere to 
this intention, to x ,jt:ade the AGENCY’S programs in 
DuMont's regular program promotion announcements, 
if any, in conformity with DuMont’s general practice as 
to such announcements from time to time prevailing but 
nothing herein contained is to be construed as an under¬ 
taking that DuMc '. will make any such announcements 
for any agency or 1 ■ his AGENCY in particiuar, in any 

medium. 

8. Payments 


nouncement* must be delivered to DuMont, and DuMont 
will have the continuing right to edit and modify such 
continuity to the extent it deems nee*- *ry to make same 
conform to the public interest and-. • Mont program 
and operating policies. All film to be u-U» in any program 
must be submitted to DuMont not less than ninety-six 
(96) hours prior to the scheduled use thereof and 
DuMont reserves the right to reject the film if in its 
sole opinion the technical quality thereof does not comply 
with DuMont's standards. Cue sheets setting forth the 
titles and copyright owners of any copyrighted musical 
compositions scheduled for use and a description of the 
proposed use, must be submitted to DuMont not less 
than seven (7) days prior to the scheduled date of such 
telecast if such telecast is live only, or fourteen (14) days 
if such program is to be teletranscribed. DuMont will 
use its best efforts to clear the proposed use of such musical 
compositions under its existing performing rights licenses 
but if such clearance cannot be obtained, DuMont re¬ 
serves the right to cause AGENCY to use a substitute 
composition selected by DuMont. 

C. If DuMont shall be notified of any claim of 
or by any individual, partnership or corporation arising 
out of or caused by the telecasting of the whole or any 
part of any of the programs, whether in connection with 
material furnished by DuMont or by AGENCY, 
DuMont may. by written notice, terminate this agreement 
mm to any or all further programs without thereby incur¬ 
ring any liability to AGENCY or ADVERTISER and 
without thereby waiving any of its rights hereunder. 

D. Unless waived in writing by DuMont, only 
the products herein listed shall be advertised in telecasts 
hereunder. 

3. Other Persons Not To Benefit 

Except with DuMont's written consent AGENCY 
will not permit any use to be made of the broadcasts 
provided for herein for the direct or indirect benefit of 
any person other than ADVERTISER. 

4. Tax Withholding 

Except as to DuMont's personnel, as between 
DuMont and AGENCY, AGENCY agrees to assume all 
social security and income tax withholding obligations as 
to all persons rendering • services in connection with the 
programs broadcast hereunder. 

5. Indemnity 

A. AGENCY agrees to indemnify and save DuMont 
harmless from all loss, liability, claim or expense of any 
kind or character, including, without limitation, legal fees 
and expenses, arising out of or caused by the broadcasting 
of the whole or any portion of any and all of the programs 
provided for hereby, (except the broadcasting of (a) copy- 
righted musical compositions performed in non-dramatic 
form in live talent programs and listed for the program 
on DuMont's official music sheets, and (b) material that 
DuMont may furnish for any live talent or electrically 
recorded program broadcast hereunder), whether based on 
alleged libel, slander, invasion of common law or statutory 
right of privacy, infringement of copyright or trademark, 
infringement of common law property or contract rights 


to such announcements from time to time prevailing but 
nothing herein contained is to be construed as an under¬ 
taking chat DuMc . will make any such announcement* 
for any agency or i. .. • his AGENCY in particular, in any 
medium. 

8. Payments 

DuMont will bill AGENCY weekly and all charges 
shall be due and payable on or before the 15 th day of the 
month following that in which the broadcasting is done 
unless otherwise stipulated on the face of this agreement. 
Payments hereunder shall be made at the office of DuMont 
that may be specified on the bill in question and shall be 
made in lawful money of the United States. The timeliness 
of payment is of the essence of this agreement. Broadcast 
time for which bills are rendered shall conform to the log 
of STATION WTTG. AGENCY agrees that it will not, 
directly or indirectly, rebate to ADVERTISER any com¬ 
mission allowed to AGENCY hereunder and will refund 
to DuMont any unearned commission paid to it. Affi¬ 
davits of performance shall be furnished by DuMont at 
AGENCY'S request. 

DuMont reserves the right to cancel this agreement 
at any time upon default by AGENCY in the due and 
timely payment of any bill, or the non-performance by 
AGENCY of any of its undertakings hereunder; and 
upon such cancellation all unpaid charges for broadcasting 
done hereunder shall become immediately due and payable. 
In case of delinquency in payments or impaired credit 
DuMont shall have the right to change the requirements 
as to terms of payment for further broadcasting under this 
contract as it may see fit. 

9. Rehearsals 

AGENCY agrees that each of the programs provided 
for hereunder, prior to its being broadcast, shall be ade¬ 
quately rehearsed, with at least two minutes of rehearsal 
time for each minute of air time, and shall have at least 
one full-dress rehearsal within the twenty-four hours im¬ 
mediately preceding its broadcast; provided, however, that 
DuMont may waive any of the foregoing requirements as 
to any program. DuMont will provide suitable facilities 
for such rehearsals in accordance with DuMont's weekly 
rehearsal schedules. 

10. General Provisions 

This agreement is made subject to and AGENCY 
agrees to comply with and cooperate with DuMont in 
DuMont's compliance with the terms of all licenses held 
by DuMont and with all Federal, state and municipal 
laws, rules or regulations now or hereafter in force that 
may be applicable to the subject matter hereof. This agree¬ 
ment constitutes the entire understanding between DuMont 
and AGENCY and shall be construed according to the 
laws of the State of New York. This agreement is not 
assignable without DuMont's express written consent. 
Waiver of any provision herein in any instance shall not 
constitute a waiver of any other provision herein or a waiver 
of further compliance with the same provision. No modi¬ 
fication of any of the provisions hereof shall be binding 
on DuMont unless evidenced by a writing executed on 
DuMont's behalf by one of its duly authorized officers. 
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[Filed Mar 16, 1956] 

Harry M. Hull, Clerk 

Plaintiff's Exhibit A 

SCRIPT COVERING “Hour of Inspiration” Program 
FOR FRIDAY, MARCH 2, 1956 (Not to be rendered 
verbatim, but substantially.) 

Introduction by Weldon Walker (see format—same as 
last week) 

Opening word of greetings (Crowley) (see format) 

LITERATURE OFFER: (Crowley) Here are two pub¬ 
lications which I should like to mail you free. They 
contain some timely information. The first, entitled “FIF¬ 
TEEN REASONS WHY AN AMERICAN YOUTH 
CHOOSES NOT TO DRINK.” It is terrific, and should 
be read by every young person. The second: FACTS 
ABOUT INTOXICATING LIQUORS. This pamphlet 
contains the naked truth about the curse of drink, apd 
should be read by every human being of intelligence. 
These facts are revealing and devastating. This infor¬ 
mation will arm you as a citizen against the greatest 
curse resting on our nation—the traffic in beverage al¬ 
cohol—(mailing address). Now, we take pleasure in pre¬ 
senting as guests tonight two sisters who have sung on 
a great many of our broadcasts . . . The Kirby Sisteifs 
. . . Julia and Marjorie . . . They will sing of “Victory 
in Jesus.” 

WALKER, on GEMS I LOVE TO SHARE: Friend^, 
this is a scrap book of many of the finest gems of Chris¬ 
tian poetry and philosophy you have ever read. These 
GEMS were collected, and some of them composed by 
your Radio and TV minister, Evangelist Dale Crowley. 
GEMS I LOVE TO SHARE will brighten every home 
it enters. You will not only prize the copy you have, 
but you will want to secure additional copies as 
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to your loved ones and friends. The price is One Dollar 
per copy, and all the profits from the sale of this book 
go directly into the expense of carrying on this telecast. 
So, yon actually become a partner in this television min¬ 
istry when you purchase a copy of GEMS I LOVE TO 
SHARE. 

WALKER: So, why not address an envelope now, while 
we are on the air, and mail it tonight or tomorrow to: 
THE HOUR OF INSPIRATION, P. 0. Box 1, Wash¬ 
ington, D. C. 

INVITATION TO TV PARTNERS (Crowley): TO¬ 
NIGHT, I desire to share with you excerpts from a few 
letters received from viewers and partners in this tele¬ 
vision ministry. (Four young men will read the follow¬ 
ing letters): 

AL: This letter is from Mr. and Mrs. J.H.H., Adelina, 
Md.: 

“Just a few lines to let you know how very much 
we enjoy your program, every Friday night. It is 
indeed wonderful, and we trust that you and your 
fellow-workers will be able to stay on the air for 
a long time. [We enclose a small gift which might 
help in this good cause.”] 

FRED: I want to read a paragraph from a letter from 
Alexandria, Va.: 

“I was sitting here listening to the ‘Hour of In¬ 
spiration J when all at once I felt the desire to write 
you, and tell you how much I enjoy your programs. 
I just know they are a blessing to many people in 
the area. [I want to be a helper, and am enclosing 
an offering.”] Signed G. S. Jr. 

JAMES: This one from Mrs. A.S.G., of Arlington, Va.: 

“I’d like for you to know that my brother, who 
has been living with me for a time, would not at- 
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tend church or listen to church programs on radio 
or television ... he became interested in the ‘Hour 
of Inspiration,’ and found peace with God in Christ 

a few weeks ago, before he passed from this lifd.” 

i 

PAUL: From M.F. of Parsons, West Virginia: j 

“Through your services on TV I have found Christ 
and am very thankful. [I enclose a gift.”] 

AL: From Mr. and Mrs. C.R.R., Washington, D. C.: 

“Congratulations in your 10,000th broadcast of the 
Gospel. That is a wonderful record. We enjoy your 
television program very much—it is such a short 
half hour. [We enclose our regular gifts.”] 

FRED: This one from Mrs. M.C.M., Takoma Park, Md.: 
“We enjoy your lovely, inspiring service on TV. 

I 

The spiritual songs are so helpful and uplifting!” 
JAMES: [From E.O.A., of Annapolis, Md.: 

“Count on me as a partner in this ministry.”] 

PAUL: From E.F.D., Washington, D. C.: 

“Only eternity will reveal the souls saved in all 
these broadcasts. [I am doubling my gift for this 
month, and next month also.”] 

CROWLEY: Thank you, boys. You see what we mean, 
Friends? This ministry is a partnership with you who 
love the Lord. [How many of you will write us tonight, 
and say . . . “Count on me as a partner.” (Mailing 
address)] 

DALE CROWLEY’S EIGHT MINUTE MESSAGE: 
Following the line of presentation of his published ser¬ 
mon, “OUR ALL SUFFICIENT SAVIOUR” (from his 
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book SUNRISE IN THE NATION’S CAPITAL), as 
follows: 

(Here were appended pp. 89-93 taken from the above 
mentioned book.) 

(Following the above) It is onr whole-hearted desire 
that you each and everyone of you will come to know 
this Saviour as your personal Saviour . . . Now, it’s 
almost time for us to leave you for tonight ... I want 
you to know that we’ll be praying for you . . . 

(A prayer will be included somewhere within the com¬ 
pass of the 8 minute period . . . but it is against our 
religious convictions to write out a prayer and read the 
same over the air . . . D. C.) 

CONTINUITY ACCEPTANCE 
APPROVED FVG 
DATE 3/1/56 
TIME 10 AM 


Exhibit "A-3" 

Filed Mar 15 1956 
Harry M. Hull, Clerk 

March 1, 1956 

Reverend Dale Crowley 
400 Seward Square, S.E. 

Washington, D. C. 

Dear Reverend Crowley: 

In accordance with our contract and the operating 
policies of the DuMont Broadcasting Corporation, it has 
been necessary for me to delete, in brackets, certain 
portions of your script for the “Hour of Inspiration” 
program of Friday, March 2, 1956. 
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It is contrary to our policy for religious and religious- 
type programs to solicit directly or indirectly voluntary 
cash contributions or to solicit mail, unless such mail 
is to order materials or literature relating to the pro¬ 
gram. 

It is necessary, also, to call to your attention that, 
according to our contract the music cue sheet for each 
program must be furnished the station at least seven 
days in advance of the broadcast. This week we | re¬ 
ceived your music information only four days prior to 
broadcast. 

The director of your program will have a copy of the 
approved script and be instructed to follow same. Any 
late changes, due to our deletions, must be approved by 
the director or myself. 

Very truly yours, 


fvg/mm :sp 
enc. 


F. V. Guedice 
Program Manager 


Exhibit "A-4" 
Filed Mar 15 1956 

Harry M. Hull, Clerk 


March 5, 1956 


Reverend Dale Crowley 
400 Seward Square, S.E. 

Washington, D. C. 

Dear Reverend Crowley: 

Reference is made to the agreement dated November 
16, 1955 under which we agreed, subject to the terms and 
conditions therein contained, to broadcast your program 
series, “Hour of Inspiration”. Under Paragraph 2, A, 
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of said agreement the “material, talent and announce¬ 
ments must conform to the program and operating pol¬ 
icies of DUMONT”, and under Paragraph 2, B, thereof, 
DUMONT has “the continuing right to edit and modify 
such continuity to the extent it deems necessary to make 
same conform to the public interest and DUMONT pro¬ 
gram and operating policies”. 

Before the “Hour of Inspiration” series started on Sta¬ 
tion WTTG, you were advised of our program policy 
prohibiting the solicitation of contributions on religious 
programs. On March 1, 1956, in connection with your 
proposed continuity for March 2, 1956, our program di¬ 
rector wrote you reiterating our policy against the solici¬ 
tation of contributions and edited your continuity by 
deleting such solicitations. Despite your knowledge of 
our policy and our exercise of our contractual right to 
edit and modify continuity, you used the facilities of our 
station to solicit contributions on March 2, 1956, and 
ignored the deletions that we had directed in your con¬ 
tinuity. Your disregard of our policies and your con¬ 
tract, make it impossible for us to permit you to con¬ 
tinue using the facilities of our station, and in the light 
of your aforesaid material breach of your agreement with 
us, we hereby give you notice of the termination of said 
agreement effective immediately. 

Regretting the necessity for this notice of termination, 
we are 

Very truly yours, 

DUMONT BROADCASTING CORP. 

Leslie G. Aeries, Jr. 

General Manager 


lga/mm :sp 
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Plaintiff's Exhibit B 
Filed Mar 16 1956 

Harry M. Hull, Clerk 

SCRIPT COVERING “Hour of Inspiration” Program 
FOR FRIDAY, MARCH 9, 1956 

Introduction by Weldon Walker (See Format—Same 
as Last Week) 

Opening Word of Greetings (Crowley) See Format 

LITERATURE OFFER: (Crowley): Friends, I hold 
in my band two pamphlets that everyone should fead. 
I should like to mail these to you on your request, without 
charge to you. The first, “Alcohol and the Human Body.” 
It tells the naked truth avout the vicious effects of al¬ 
coholic beverages in the human body. It is difficult to 
see how anyone could read and carefully weigh the facts 
presented in this pamphlet and ever again drink intoxi¬ 
cating beverages. 

The second pamphlet, “Sixteen Reasons Why An Amer¬ 
ican Youth Chooses Not to Drink” certainly should be 
read by every young person in America. It is a tejrrific 
message by a young person. I want you to have both 
these pamphlets. Please write for them tonight. Mail 
your letter tomorrow to the “Hour of Inspiration,” P.O. 
Box One, Washington, D. C. 

Now we take pleasure in presenting our great violinist, 
Jim Krackovik. 

[INVITATION TO TV PARTNERS (Crowley) :j To¬ 
night I want to read you a few Scriptures on the j sub¬ 
ject of Christian giving. 

God Says: 

“Freely ye have received, freely give,” (Matt. 10-8) 
“It is more blessed to give than to receive,” (Acts 
20:35) 
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“I desire fruit that may abound on your account,” 
(Phil. 4:17) 

“See that yet abound in this grace also,” (2 Cor. 
8:7) 

“Prove the sincerity of your love,” (2 Cor. 8:8) 

“God loveth a cheerful giver.” (2 Cor. 9:7) 

“He which soweth sparingly, shall reap also spar¬ 
ingly; and he which soweth bountifully, shall reap 
also bountifully,” (2 Cor. 9:6) 

“Be ye not weary in well doing, for in due season 
ye shall reap if ye faint not,” (Gal. 6:9) 

“And, behold I come quickly; and my reward is 
with me, to give every man according as his work 
shall be,” (Rev. 22:12) 

“WE ARE LABORERS TOGETHER WITH 
GOD,” (1 Cor. 3:9) 

Our mailing address is: “The Hour of Inspiration,” 
P. 0. Box One, Washington, D. C.] 

WALKER, on “THE BIBLE HAS THE ANSWER”: 
Friends, I want to say a brief word about this Golden 
Book of Bible Knowledge, authored by Evangelist Dale 
Crowley ... It is called THE BIBLE HAS THE AN¬ 
SWER . . . Frankly, I am very enthusiastic about this 
book, and believe that it should be in every home in 
America. It is really an encyclopedia of information on 
the Bible ... It contains a wealth of facts that you will 
not find within the covers of any book its size, anywhere 
. . . And besides this, it gives the answers . . . both ques¬ 
tions and answers to all the basic teachings of the Bible 
. . . over 2,500 items, under some 64 chapter divisions, 
arranged in a most attractive down-to-earth method . . . 
Really, Friends, it is one of the greatest Bible study books 
ever published . . . and this is not simply my statement, 
but the statement of many outstanding Christian leaders 
throughout the Nation ... It also contains Bible quizzes, 
arranged for children, young people, and adults . . . It’s 
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a book for everybody. And the Publishers have put it in 
a price bracket where every home can afford one . . . the 
Price is only $2.00 . . . And you can get your copy by 
sending in your order to our very easy mailing address: 
“Hour of Inspiration,” P.O. Box 1, Washington, IX C.j 

DALE CROWLEY’S SEVEN AND ONE-HALF (7^) 
MINUTE MESSAGE: including brief prayer. Following 
the line of presentation in his published sermon, “HOW 
CAN WE KNOW THE WAY?” (From his book “SUN¬ 
RISE IN THE NATION’S CAPITAL), as follows: 

(Here were appended pp. 102-105 taken from the above 
mentioned book.) 

' i 

(Following the above): It is our whole-hearted desire 
that you each and everyone will come to know this Saviour 
as your personal Saviour .. . Now, it’s almost time for hs 
to leave you for tonight ... I want you to know thjat 
we’ll be praying for you ... 

(A prayer will be included somewhere within the com¬ 
pass of the 7y 2 minute period . . . but it is against our 
religious convictions to write out a prayer and read the 
same over the air ... D. C.) 

_ 

Exhibit "A-B" 

Filed Mar 15 1956 
Harry M. Hull, Clerk 

March 8, 1956' 

Reverend Dale Crowley 
408 Seward Square, S. E. 

Washington, D. C. 

Dear Reverend Crowley: 

In accordance with our contract and the operating 
policies of the DuMont Broadcasting Corporation, it has 
been necessary for me to delete, in brackets, certain por- 
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tions of yonr script for the “Hour of Inspiration” pro¬ 
gram of Friday, March 9, 1956. 

It is contrary to our policy for religious and religious- 
type programs to solicit directly or indirectly voluntary 
cash contributions. While it has never been the inten¬ 
tion or policy of the DuMont Broadcasting Corporation 
to delete quotations from the Holy Scripture from con¬ 
tinuity of religious programs, your selection of quota¬ 
tions obviously makes it necessary in this instance in 
order to conform with our operating policy. 

Very truly yours, 

F. V. Guidice 
Program Manager 

fvg/mm :sp 
enc. 


Exhibit "A" 

Filed Mar 15 1956 
Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 1015-56 

National Bible Knowledge Association, Inc., Plaintiff, 

vs. 

DuMont Broadcasting Corporation, Defendant. 

AFFIDAVIT OF LESLIE G. AERIES, JR. 

DISTRICT OF COLUMBIA: SS 

LESLIE G. ARRIES, JR., being duly sworn on oath 
deposes and says that: 

1. He is the General Manager of Television Station 
WTTG, owned and operated by DuMont Broadcasting 



23 






Corporation, and has been employed by the DuMont or¬ 
ganization since 1946. His positions within the DuMont 
organization have included Staff Engineer, Special Events 
Director, Program Operations Manager, Staff Director 
for the DuMont Television Network, and Assistant j Di¬ 
rector for Programming and Production for the Dumont 
Television Network. 

2. It is and has been the operating policy of the (Du¬ 
Mont Television Network, DuMont Broadcasting Corpo¬ 
ration and Television Station WTTG that on religious 
and religious type programs, solicitations for contribu¬ 
tions, directly or indirectly, is not permitted. 

3. He is familiar with Reverend Dale Crowley, Treas¬ 
urer of the National Bible Knowledge Association, Jnc., 
the plaintiff in this proceeding. He has conducted ne¬ 
gotiations with Reverend Crowley concerning the plain¬ 
tiff’s televising its program over the facilities of Tele¬ 
vision Station WTTG. 

4. The National Bible Knowledge Association, Inc. krst 
agreed with WTTG to televise its program “Hour of 
Inspiration” for the period 10:30 to 11:00 PM on Sat¬ 
urdays, the first telecast to be September 17, 1955, the 
agreement to run for 52 weeks ending on the last tele¬ 
cast on September 22, 1956. The printed contract f^rm 
used for that agreement is identical with the form| re¬ 
ferred to later and attached hereto. 

5. Prior to the execution of the contract dated August 
19, 1955, between WTTG and the National Bible Knowl¬ 
edge Association, Inc., he advised Reverend Crowley ihat 
the station did not permit solicitations for contributions 
on religious and religious type programs. 

6. After the plaintiff commenced televising its programs 
at 10:30 to 11:00 PM on Saturdays, under the contract 
dated August 19, 1955, Reverend Crowley advised him 
that the program was not attracting a sufficient audience 
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at the 10:30 to 11:00 PM time period on Saturdays and 
requested a different time period for telecasting its pro¬ 
grams over the facilities of WTTG. WTTG, after mak¬ 
ing the necessary changes to clear time for the plaintiff, 
agreed by contract dated November 16, 1955 to televise 
the programs of the National Bible Knowledge Associa¬ 
tion, Inc. from 7:30 to 8:00 PM on Fridays. Photostat 
copy of contract dated November 16, 1955 is attached 
hereto and made a part hereof. 

7. After the plaintiff commenced televising its pro¬ 
grams from 7:30 to 8:00 PM on Fridays under the con¬ 
tract dated November 16, 1955, WTTG for the benefit 
of not only its own general programming schedules but 
for the benefit of each program appearing on WTTG, 
desired to televise a program other than plaintiff’s on 
the 7:30 to 8:00 PM time period on Fridays and en¬ 
deavored with its greatest efforts to agree with the plain¬ 
tiff on a mutually satisfactiry substitute time. 

8. No agreeable substitute time could be negotiated and 
by letter dated February 9, 1956, WTTG advised plain¬ 
tiff that its contract with the National Bible Knowledge 
Association, Inc. would be cancelled in two weeks from 
that date. The contract form, copy of which is attached 
hereto and made a part hereof, has been dealt with in 
the television industry without exception as being can¬ 
cellable upon reasonable notice. In those instances where 
WTTG and the other contracting party desired a non- 
cancellable contract, such desire was specifically type¬ 
written on the face of the contract form. 

9. On a great number of occasions, WTTG’s contract 
has been cancelled by advertisers and/or their agencies 
upon such reasonable notice. 

10. Thereafter, plaintiff filed Civil Action No. 733-56, 
insisting upon its right to the 7:30 to 8:00 PM Friday 
evening time period. After due consideration and upon 
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advice of counsel, WTTG agreed to retract its notifce of 
cancellation and continue televising plaintiff’s programs 
at 7:30 to 8:00 PM on Friday evenings in accordance 
with the contract of November 16, 1955. 

11. Prior to the plaintiff’s telecast of its program on 
February 24, 1956, the plaintiff, in person of Reverend 
Crowley, was orally advised that the station insisted upon 
compliance with its stated policy against solicitations of 
contributions. 

12. Prior to the plaintiff’s telecast of February 24, 
1956, the plaintiff did not openly solicit contributions 
on his programs televised over the facilities of WTTG, 
to affiant’s knowledge. 

13. In his program on February 24, 1956, the plaintiff 
stated over the air, as follows: 

“CROWLEY: Before I bring you the message this 
evening, I want to leave you with one verse of Scrip¬ 
ture in advance, I will put this in for good measure. 
I wish you would make a notation of this if j you 
have a pencil and paper. Second Corinthians, the 
8th Chapter and Verse 23, here it is that the belbved 
Apostle Paul speaks of some of his friends as fel¬ 
low helpers and partners in this ministry. Now 
every radio and television program is made possible 
from one of two standpoints—either it is a public 
service feature, that means that the station proyides 
it at the cost of the station, or it is a commercially 
sponsored program—now this is a commercially spon¬ 
sored program. You say—who are your sponsors, 
well, I’ll tell you who they are, they are you, and 
you who love the Lord, and we want you to fejel a 
sense of parnership with us in this ministry. We 
love to bring you the “Hour of Inspiration” each 
week on Friday at 7:30 to 8 o’clock, and we hope 
that you will ask the dear Lord to show you what 
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part yon can help in this matter of being a helper 
and a partner with ns. Make use, if you will at this 
time, of our mailing address which is: 

Post Office Box 1 
Washington, D. C.” 

14. Prior to the plaintiff’s scheduled telecast of March 
2, 1956, WTTG received in accordance with the provi¬ 
sions of the contract dated November 16, 1955, the con¬ 
tinuity of the proposed program. Copy of script cover¬ 
ing “Hour of Inspiration” program for Friday, March 
2, 1956, is attached hereto and made a part hereof. 

15. In accordance with WTTG’s responsibility as a 
licensed broadcaster and pursuant to the provisions of 
WTTG’s contract with the plaintiff dated November 16, 
1955, and pursuant to the stated operating policy against 
solicitations for contributions, the script was edited for 
the purpose of deleting language which WTTG deter¬ 
mined to be solicitations for contributions. The deleted 
language is marked in brackets in red pencil on the at¬ 
tached script. The script as edited was then returned 
to Reverend Crowley with letter dated March 1, 1956, 
copy of which is attached hereto, over the signature of 
F. V. Gudice, WTTG’s Program Manager, calling atten¬ 
tion to the deletions in the script. 

16. In spite of this notice, the plaintiff’s program of 
March 2, 1956 was read in accordance with the original 
script ignoring the bracketed deletions. 

17. In view of plaintiff’s refusal to abide by the terms 
of the contract dated November 16, 1955, regarding con¬ 
formed script and continuity to public interest and the 
station’s operating policy, a letter was sent, registered 
mail, to the plaintiff advising him of the termination of 
the contract on account of his material breach of the 
contract. Copy of letter dated March 5, 1956, addressed 
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to Reverend Dale Crowley, is attached hereto and mjade 
a part of this affidavit. 

18. WTTG received the script for plaintiff’s program 
for Friday, March 9, 1956. Copy of a portion of that 
script is attached hereto and made a part hereof. 

19. Pursuant to WTTG’s responsibility as a licensed 
broadcaster, pursuant to its right under the contract 
dated November 16, 1955, with plaintiff supplemented by 
its operating policy that solicitations for contributions 
were not permitted, WTTG deleted the portion of the 
proposed script in brackets marked in red pencil on 
the attached cipy. The script as edited was returned 
to Reverend Crowley by letter of transmittal dated Malrch 
8, 1956, copy of which is attached hereto, over the signa¬ 
ture of F. V. Gudice, Program Manager of WTTG, call¬ 
ing Reverend Dale Crowley’s attention to the deletion. 

20. Nevertheless, the program of March 9, 1956 was 
read in accordance with the script as originally written, 
ignoring the deletions. 

21. Other than the plaintiff’s program, WTTG pres¬ 
ently carries three other religious or religious type pro¬ 
grams on its schedule as follows: 

a. “Faith For Today” from 5 to 5:30 PM on Sun¬ 
days; 

b. “This Is The Life from 5:30 to 6:00 PM on 
Sundays; and 

c. “Hand To Heaven” from 6:00 to 6:30 PM ion 
Sundays. 

22. The first two programs are filmed and do not and 
have not solicited contributions. The last program! is 
conducted by Reverend Joseph Uhrig, an Evangelist. 
Reverend Uhrig has televised his program over the fa¬ 
cilities of WTTG since February 7, 1954, and has b^en 


advised of and has complied with WTTG’s operating 
policy against solicitations for contributions. The appli¬ 
cation and enforcement of DuMonts operating policy 
against solicitations for contributions is applied gen¬ 
erally to all of its religious and religious type programs. 

(s) TiESLir, G. Assies, Jr. 
Leslie G. Arries, Jr. 

Subscribed and sworn to before me this 14th day of 
March, 1956. 

(s) Richard S. Stakes 
Notary Public 

My Commission expires: 

August 14, 1959 

(SEAXi) 


Exhibit "B" 

Filed Mar 15 1956 
Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT 
FOB THE DISTRICT OF COLUMBIA 

Civil Action No. 1015-56 

National Bible Knowledge Association, Inc., Plaintiff, 

vs. 

DuMont Broadcasting Corporation, Defendant. 

STATE OF NEW YORK: j 

COUNTY OF NEW YORK:) SS ' 

TED COTT, being duly sworn, deposes and says: 

1. I am, and since October 10, 1955, have been, the 
Vice President of defendant DuMont Broadcasting Cor¬ 
poration, and I am, and since September 16, 1955, have 
been, the General Manager of its Owned-and-Operated 
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Stations, television broadcasting Stations WTTG, Wash¬ 
ington, D. C., and WABD, New York, New York. 

2. On September 16, 1955, Stations WTTG and WABD 
were transferred to defendant, a newly-organized corpo¬ 
ration, by Allen B. DuMont Laboratories, Inc., herein¬ 
after called “Laboratories,” which latter corporation had 
owned and operated on a commercial basis Station WABD 
(since 1944) and Station WTTG (since 1946), as jpart 
of the DuMont Television Network. From April, 1955, 
to September 16, 1955, I was General Manager for Lab¬ 
oratories of its Owned-and-Operated Stations. 

3. I have been exclusively associated with the broad¬ 
casting industry since 1933, in the following capacities, 
among others: 

(a) 1933-1939, as announcer, producer and direc¬ 
tor, of Station WNYC, a non-commercial radio [sta¬ 
tion owned and operated by the City of New Ifork; 

(b) 1939-1944, as a free-lance producer and a di¬ 
rector of programs broadcast over the facilities of 
the NBC, CBS and Mutual Radio Networks; 

(c) 1944-1950, as Director of Programs and Vice 
President of Radio Station WNEW, New York City; 

(d) 1950-March 1955, with National Broadcasting 
Company, Inc. as, General Manager of WNBC-jAM- 
FM and WNBT, its owned-and-operated radio and 
television stations in New York City, Vice President 
of Owned-and-Operated Stations, and Operating Vice 
President of the NBC Radio Network. 

4. As the result of my experience in the broadcasting 
industry, I have personal knowledge of the program and 
operating policies employed by broadcasting stations in 
general. In my various capacities with Laboratories! and 
defendant, I have personal knowledge of the program 
and operating policies of Station WTTG in particular, 
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which policies were applied generally to the programs 
and operations of the former DuMont Television Net¬ 
work. 

5. All broadcast stations are licensed by the Federal 
Communications Commission, hereinafter called the “Com¬ 
mission,” to operate in the “public interest, convenience 
and necessity.” In order that their broadcast operations 
may be conducted according to said standards, broad¬ 
casters abide, of course, by the Commission’s rules, regu¬ 
lations and policies, as expressed in its public notices 
and decisions, and also have adopted a policy of self¬ 
regulation. 

6. The National Association of Kadio and Television 
Broadcasters (“N.A.R.T.B.”) has adopted “The Tele¬ 
vision Code,” to which defendant and a majority of the 
other commercial television broadcasters in the United 
States subscribe and adhere. The Preamble to the cur¬ 
rent edition of The Television Code provides for the 
following assumptions of responsibility by its adherents: 

“Television is seen and heard in every type of 
American home. These homes * * * embrace all races 
and all varieties of religious faith * • *. 

“• * * By law the television broadcaster is re¬ 
sponsible for the programming of his station. He, 
however, is obligated to bring his positive respon¬ 
sibility for excellence and good taste in program¬ 
ming to bear upon all who have a hand in the pro¬ 
duction of programs, including networks, sponsors, 
producers of film and of live programs, advertising 
agencies and talent agencies. 

“• * * Television, and all who participate in it 
are jointly accountable to the American public for 
* * * the acceptability of the program materials 
chosen • • * and for propriety in advertising. ” 


31 


7. Because of its non-delegable responsibility for pro¬ 
gramming, Station WTTG has provided in its. standard 
contract forms with sponsors and their agencies: 

“2. Material, Talent and Announcements 

“A. * * * material, talent and announcements 
must conform to the program and operating pol¬ 
icies of DU MONT. 

“B. * * * the continuity for that program must 
be delivered to DU MONT, and DU MONT Will 
have the continuing right to edit and modify such 
continuity to the extent it deems necessary to 
make same conform to the public interest and DU 
MONT program and operating policies.” 

(From Laboratories’ contract form, signed by 
plaintiff, but now superseded.) 

“7. PROGRAM MATERIAL * * * 

“(b) Approval of Material. * * * all live ^nd 
recorded material to be telecast hereunder shall 
conform to the Station’s program and operating 
policies, including The Television Code of the 
N.A.R.T.B., and the public interest. Program ma¬ 
terial furnished by AGENCY is subject to STA¬ 
TION’S approval, and STATION may exercise a 
continuing right to reject or cause AGENCY to 
edit such material to the extent STATION deems 
necessary to conform to the standards specified 
in this sub-paragraph.” 

(From defendant’s contract form, currently in 
use.) 

8. Because defendant’s program and operating policies 
include the prohibition of fund-raising on religious pro¬ 
grams, because plaintiff has broadcast solicitations for 
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funds on Station WTTG, after and despite defendant’s 
objections thereto, and because plaintiff apparently will 
persist in doing so, defendant has advised plaintiff of 
the cancellation of the contract. 

9. The policy against solicitation of funds is not unique 
with defendant, nor has it been conceived and originated 
by defendant on an ad hoc basis to harass plaintiff. 

10. In June, 1951, National Broadcasting Company, Inc., 
with which I was then associated, published and dissem¬ 
inated in booklet form “NBC Radio and Television Broad¬ 
cast Standards,” which standards are still in effect and 
unchanged. These policies “apply to all elements of radio 
and television programs” (page 4) and “apply to local 
programs of the twelve radio stations (six AM and six 
FM) and the five television stations owned and operated 
by NBC, as well as to NBC network programs” (page 
29). I participated in the preparation of these policies 
when I was with NBC. In Section 1, “Program Con¬ 
tent,” under paragraph 7, “Religion,” the following pol¬ 
icy is enunciated by NBC: 

“Solicitation of funds is not permitted on religious 
programs.” 

11. Columbia Broadcasting System, Inc., owner and op¬ 
erator of the CBS Television Network and four tele¬ 
vision stations, has never published a booklet of its pro¬ 
gram and operating policies, but its standard network 
contract form prohibits the solicitation of funds on all 
programs as follows: 

“Agency agrees to cooperate with CBS Television 
in the broadcasting of commercial and entertainment 
material of the highest possible standards of excel¬ 
lence and, for this purpose, to observe the following 
regulations in the preparation, writing and broad- 
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casting of any aural or visual elements of the pro¬ 
gram: * * * 

8. No appeal for funds. • • # ” 

(Form F-l, Network Television Facilities Agreement) 

The CBS Television Spot Sales Agreement for its 
owned-and-operated stations contains an identical pro¬ 
hibition except that “No appeal for funds ’ 7 is Regula¬ 
tion No. 7 on the local form, instead of No. 8 as on the 
network form. The Spot Sales Agreement is used by 
several of the individual stations represented by the 
CBS Television Spot Sales Department. A copy of the 
form used by Station WTOP-TV, Washington, D. C-, 
is attached hereto. 

12. Like defendant and its predecessor, Laboratories, 
the third television network, American Broadcastihg- 
Paramount Theatres, Inc., owner and operator of the 
ABC Television Network and five television stations, 
has not, to my knowledge, generally disseminated its pro¬ 
gram and operating policies, but in practice ABC apd 
DuMont constantly apply their unwritten policies to main¬ 
tain and elevate broadcast standards. 

13. Until plaintiff insisted on the right to solicit funds, 
defendant and its predecessor had no occasion to enforce 
their prohibition against fund-raising on religious pro¬ 
grams. Station WTTG signs on and off with “ Sermonette; ” 
a daily religious program for which free time is offered 
by the station on a 90-day rotating basis to representa¬ 
tives of the Protestant, Catholic and Jewish faiths. Sta¬ 
tion WTTG- sells 5:00-5:30 P. M. on Sundays of ea<jsh 
week to the ‘Seventh Day Adventists for a program en¬ 
titled “Faith For Today”. Station WTTG broadcasts 
on a sustaining basis a weekly program on Sundays, from 
5:30-6:00 P. M., for the Lutheran Church, entitled “THIS 
IS THE LIFE.” Station WTTG sells 6:00-6:30 on Sun¬ 
day of each week to Hand to Heaven Evangelistic Asso- 
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ciation for a religious program entitled “HAND TO 
HEAVEN”. Station WTTG telecasts special holiday ob¬ 
servances, on a sustaining basis for the major religious 
faiths. Never—prior to the plaintiff’s attempt—has any 
user of the station’s facilities attempted to frustrate the 
accepted industry-wide policy against solicitation of funds 
on a religious program. All of the current users of time 
on Station WTTG have abided by the said policy of 
the station—except the plaintiff. 

14. The common policy against soliciting is, in my ex¬ 
perience, rooted in the soundest of reason. Broadcasters 
are constantly besieged by would-be sponsors to sell time 
for programs having as their real, but invariably undis¬ 
closed, object the opportunity to appeal to a vast lis¬ 
tening and viewing audience for contributions, offerings, 
donations, gifts, boons, bounties, grants, benefactions and 
funds under various titles, with which to carry on worthy 
religious activity. The prospective sponsors include or¬ 
dained clerics with established pulpits and clergy with¬ 
out benefit of congregations. Because broadcasters are 
not in a position to investigate or evaluate the appli¬ 
cants who would buy time for such purposes, or to insure 
that the funds contributed by the radio and television 
audience are in fact devoted to the ostensible religious 
ends, because broadcasters are concerned that the public 
might on occasion be mulcted by the use of their contri¬ 
butions for excessive “administrative” and other non- 
charitable expenses, and because to open the door to 
the proven causes might make it impossible to close the 
door to the uncertain ones, most of the broadcasters have 
adopted the non-discriminatory policy of denying solici¬ 
tation to all religious groups. None of the foregoing is 
intended to imply that the plaintiff is engaged in an un¬ 
worthy activity. Defendant has no knowledge of plain¬ 
tiff’s receipts or disbursements and, therefore, disclaims 
any imputation of impropriety. The foregoing explan¬ 
ation is offered solely to explain to the court why the 
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policy against solicitation is adhered to in the public 
interest by this defendant and other broadcasters, and 
to establish the reasonable character of such a policy. 
The resolute maintenance of the policy aids in accom¬ 
plishing the standard of “The Television Code” ofj the 
N.A.R.T.B. that 

“Religious programs should place emphasis on 
broad religious truths, excluding the presentation of 
controversial or partisan views not directly or Nec¬ 
essarily related to religion or morality.” 

15. Plaintiff suggests that defendant’s policy against 
soliciting is done “for spite” because plaintiff would 
not accept a different time period. Concededly, defend¬ 
ant has requested that plaintiff yield the 7:30-8:00 P. | M., 
Friday, time period, so that defendant might substitute 
a non-religious program in order to improve and inte¬ 
grate the Friday night program schedule of Station 
W'l’TG. At the same time, however, defendant offered 
and recommended to plaintiff other time periods, I in¬ 
cluding 4:30-5:00 P. M. and 7:30-8:00 P. M., on Sundays, 
which time periods, in defendant’s experience, were more 
suitable for religious programs. The plaintiff’s program 
was receiving a rating (measurement of audience) tjhat 
was among the lowest ratings on the station, and fhe 
substitute time periods offered plaintiff were in higher 
rated time periods with weaker opposing programs on 
competitive stations. The plaintiff proposed as a con¬ 
dition to its acceptance of a substitute time period tjiat 
defendant grant plaintiff a firm 52-week contract in the 
new time period at a lower rate with an added discount, 
plus an option to the plaintiff for an additional 52 weeks. 
Plaintiff argued that these conditions were appropriate 
compensation for the time shift in view of the constant 
upward trend in donations received by plaintiff from the 
viewing audience in the Friday, 7:30-8:00 P. M., time 
period. When it was reported to me that plaintiff was 
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thus relying on contributions and making appeals there¬ 
for to the viewing audience, which had not previously 
been known, as General Manager of defendant’s Owned- 
and-Operated Stations, I directed that L. G. Arries, Jr., 
the Station Manager of WTTG, immediately reiterate to 
plaintiff that defendant would not permit soliciting, di¬ 
rectly or indirectly, and that regardless of the willing¬ 
ness of the plaintiff to shift its program time, plaintiff’s 
scripts would have to be checked for conformity to the 
Station’s said policy. When plaintiff disregarded the Sta¬ 
tion’s deletion of passages in the script constituting ap¬ 
peals for funds and broadcast the continuity originally 
submitted, defendant did not, as is customary in the in¬ 
dustry in such rare eventualities, cut the program off the 
air. In deference to plaintiff’s position, defendant per¬ 
mitted the broadcast to continue, but thereafter notified 
plaintiff of cancellation by reason of this substantial 
breach of contract. Apparently, it is plaintiff’s view 
that defendant should be deprived of its contractual right 
to review continuity, for the duration of plaintiff’s con¬ 
tract, merely because defendant has failed to persuade 
the plaintiff, or offer sufficient inducement to the plain¬ 
tiff, to accept a different time period. 

16. It is defendant’s prayer that it be permitted to 
maintain its policy of confining religious programming 
to spiritual matters and eliminating from religious pro¬ 
grams any solicitation of funds, whether invited directly 
or indirectly, by paraphrase of the Bible, reading of let¬ 
ters from unidentifiable viewers, or otherwise. 

(s) Ted Cott 

Sworn to before me this 13th day of March, 1956. 

(s) Stella duBois 

Commission Expires March 30, 1956. 
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Exhibit "C" 

Filed Mar 15 1956 i 

Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 1015-56 

National Bible Knowledge Association, Inc., Plaintiff, 

vs. 

DuMont Broadcasting Corporation, Defendcmt r 

AFFIDAVIT OF REVEREND JOSEPH H. TJHRIG 
DISTRICT OF COLUMBIA: SS 

REVEREND JOSEPH H. TJHRIG, being duly sworn 
on oath deposes and says that: 

i 

1. He is an ordained minister and director and founder 
of the Hand to Heaven Evangelistic Association, which 
is a non-profit corporation organized and existing under 
the Laws of the State of Virginia. 

2. He has conducted a “live” television ministry as 
an Evangelist, known as “Hand to Heaven” in Wash¬ 
ington, D. C., appearing every Sunday evening without 
interruption since October, 1952. 

3. From October 19, 1952 to February 7, 1954,j his 
“Hand to Heaven” program was shown over the facil¬ 
ities of Television Station WMAL in Washington, D. C. 
From February 7, 1954 to the present, his television pro¬ 
gram has been shown over the facilities of Television 
Station WTTG in Washington, D. C. Since February 
12, 1956, his program has been televised over the fjacil- 
ities of WTTG from 6:00 to 6:30 PM on Sunday eve¬ 
nings, and has been cabled to and shown over thej fa¬ 
cilities of Television Station WPFH in Wilmington, Dela¬ 
ware covering the Philadelphia, Pennsylvania area. From 
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September 1954 to January 1955, a filmed Evangelistic 
program of the same format as the “live” programs 
televised in Washington, D. C. conducted by affiant was 
shown over the facilities of Television Station KTLA 
in Los Angeles, California. 

4. During the period October 19, 1952 to February 7, 
1954, when his “live” program was televised over the 
facilities of Television Station WMAL in Washington, 
D. C., that program was kinescoped and re-televised over 
the facilities of at least five television stations in Mich¬ 
igan, including Television Station WXYZ in Detroit, 
Michigan. 

5. Prior to the commencement of televising his pro¬ 
gram “Hand to Heaven” over the facilities of Tele¬ 
vision Station WMAL in Washington, D. C., he was ad¬ 
vised that it was the Station’s policy that no solicita¬ 
tions for contributions would be permitted. Prior to 
commencing the televising of his program over the fa¬ 
cilities of Television Station WTTG on February 7, 1954, 
he was advised that it was the Station’s policy that no 
solicitations for contributions would be permitted. Prior 
to February 12,1956, the date when his “Hand to Heaven” 
program was televised over the facilities of Television 
Station WPFH in Wilmington, Delaware, he was advised 
that it was the Station’s policy that no solicitations for 
contributions would be permitted. Prior to the com¬ 
mencement of the televising of his kinescope program over 
five television stations in Michigan during the period 
October 1952 to February 1954, he was advised that it 
was the station’s policy that no solicitations for contri¬ 
butions would be permitted. Prior to the commencement 
of the televising of his program over the facilities of 
Television Station KTLA in Los Angeles, California in 
September 1954, he was advised that it was the Station’s 
policy that no solicitations for contributions would be 
permitted. 
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6. He was specifically advised by Mr. Leslie C. Arries, 
Jr., the General Manager of Television Station WTTG, 
prior to that station’s televising his program on Feb¬ 
ruary 7, 1954, that the station did not permit solicita¬ 
tions for contributions. On two occasions, Mr. Arries 
advised him that certain statements made by him over 
his program “Hand to Heaven” had approached solici¬ 
tations for contributions which would not be permitted 
by the station. The station has edited portions of his 
script for his program “Hand to Heaven” which the 
station deemed to be solicitations for contributions, j 

7. During his entire experience of televising his Evan- 
gelistical ministry over television, both “live” and filmed, 
he has endeavored to adhere to the station’s policy, in¬ 
cluding WTTG’s, against solicitations for contributions. 

I 

(s) Reverend Joseph H. Uhrig 
Reverend Joseph H. Uhrig 

Subscribed and sworn to before me this 12th day of 
March 1956. 

(s) Richard S. Stakes 
Notary Public I 

My Commission expires: 

August 14, 1959 


i 



Filed Mar 16 1956 
Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 1015-56 

National Bible Knowledge Association, Inc., Plaintiff, 

vs. 

DuMont Broadcasting Corp., A Corporation, Defendant. 

Affidavit of Reverend Dale Crowley 
District of Columbia, ss: 

Dale Crowley being first duly sworn on oath accord¬ 
ing to law deposes and says that he is the Treasurer 
and Director of the National Bible Knowledge Associa¬ 
tion, Inc., plaintiff in the above entitled cause, and has 
personal knowledge of the matters and things set forth 
in the pleadings filed in this proceeding. 

2. Affiant further says, with respect to the affidavit 
filed by the Reverend Joseph Uhrig, that he the said 
Reverend Uhrig is mistaken; that he, the said Reverend 
Uhrig has repeatedly and continually and with the acqui¬ 
escence and waiver and possible consent of defendant 
DuMont Broadcasting Corp., made solicitations for funds 
in a manner far exceeding that by which this plaintiff 
is now charged. 

3. Affiant further says, that last Tuesday, March 13, 
1956, he met the Reverend Uhrig in front of the Benja¬ 
min Franklin Post Office Station, in this city, and he, 
Reverend Uhrig did state to affiant that his mail had 
fallen off y 2 since the defendant had on March 2, 1956, 
denied him the right to ask for offerings. 

4. Affiant further says that he is reasonably certain 
and avers as his belief that the Rev. Uhrig is evidently 
under some pressure to enter the controversy at the in- 
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stigation of defendants against the plaintiff, and further 
stated to plaintiff within the past 3 weeks that he Rev. 
Uhrig was considering engaging attorneys to join in the 
contest against defendants to protect his interests against 
new restrictions by defendants. 

5. Affiant further says the papers in reply to his coin- 
plaint and motion were served on his attorney on Thurs¬ 
day, March 15, 1956, and with less than 24 hours to 
prepare counter affidavits, he cannot properly refute ijhe 
inaccuracies presented by affidavit and otherwise, as [he 
verily believes and therefore avers there are others wfio 
have knowledge of the indulgence of defendant of Rev. 
Uhrig’s solicitations for funds, but that as to some of 
such persons he is fearful lest by the disclosure of their 
names, they would be penalized, even to the loss of their 
position. 

6. Affiant further says that he has personally heal'd 
the Rev. Uhrig make appeals for contributions many timles 
on his “Hand to Heaven’* program, going much further 
than the plaintiff now charged ever went in an emotioiial 
appeal. 

6. Affiant further says the Rev. Uhrig has apparently 
forgotten to mention in his affidavit in support of de¬ 
fendant that in June 1954, which sponsors, * ‘ Benning 
Motors ’ 9 left him high and dry, he was in very desperate 
straights, and made a very calculated appeal over the 
radio station WTTG, that plaintiff then realizing the 
emotional predicament of the Rev. Uhrig, sat down and 
wrote a check for $25.00 here and now exhibited to the 
Court, and that he, Rev. Uhrig, acknowledged the sanje, 
and did state to plaintiff that it had netted him the sum 
of $6,000.00, and to all of which as affiant avers, he had 
no regrets or misgivings, inasmuch as it really saved tie 
Rev. Uhrig in a predicament and sustained him in t^is 
ministry. And this affiant on information and belief avers 
that defendant WTTG had knowledge of, acquiesced in 



and condoned what it the defendant WTTG regarded as 
the proper sale of time on the air to fill in its necessarily 
sustained telecasts for profit. 

Dale Cbowley 
Dale Crowley 

Subscribed to and sworn to before me this 16th day of 
March, 1956. 

Marjorie A. Doyle, 
Notary Public, D. C. 


Filed Apr 13 1956 
Harry M. Hull, Clerk 

Excerpts from Reporter's Transcript of Proceedings March 16,1956 

2 PROCEEDINGS 

Me. Long: If Your Honor please, I represent 
the plaintiff in No. 1 on your calendar today, sir. And 
yesterday at ten o ’clock I was served with a reply memo¬ 
randum, and several affidavits, some forty pages, which 
I haven’t had a chance to digest. I am not asking my 
friend to let this case go over, but I would like the oppor¬ 
tunity of the Court to permit me to file counter affidavits. 
We have a number that we wish to file. 

Me. Villalon: You mean the two you served me with 
this morning? 

Me. Long: No. 

The Coubt: Is this a restraining order? 

Mb. Long: That is correct, sir. 

The Coubt: The restraining order expires today? 

Mb. Long: Yes, sir, unless it is continued by the Court. 
The Coubt: What do you say? 
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Me. Villalon: Your Honor, as I understand the prac¬ 
tice in our Courts, when these matters are ordinarily 
heard on affidavits, the plaintiffs obtain a temporary re¬ 
straining order without notice, file this motion for a 
preliminary injunction and memorandum of points and 
authorities, but they did not file any factual record. Well, 
naturally, I filed affidavits in support of our ppsi- 
3 tion in the case, and I don’t know now why we 
aren’t ready to go ahead. After all, it was through 
the plaintiff’s efforts that the hearing was set for today. 

Me. Long: It was set by the Court, if Your Honor 
please, and furthermore, the papers were only served j on 
me at ten o’clock yesterday morning. 

The Couet: What papers? 

Me. Long : His reply motion and motion. It hasn’t b4en 
two clear days. 

The Couet: I guess it needn’t have been served on 
you until this morning for that matter. The restraining 
order was returnable this morning. j 

Me. Long: May I have the privilege to file some coun¬ 
ter affidavits? 

The Couet: Frankly, I am concerned about the time 
situation here. If it isn’t heard this morning I am 4ot 
sure when I could hear it. 

» 

Me. Long: Under the law Your Honor understands 
he can continue this case another ten days. 

Me. VhiLalon : For good cause shown and I haven’t 
heard the good cause. 

The Couet: I don’t think I should continue it. We 
are struggling with the calendar. 

Me. Long: Yes, Your Honor, I appreciate that. 

The Couet: How long will it take? 

I 

i 
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4 Mb. Long: I don’t believe more than a half hour 
on my part. 

The Coubt : How long will it take you to prepare your 
affidavits? 

Mb. Long: It will take at least three or four days, be¬ 
cause we have got to get this group together. 

The Coubt: As I read the affidavit it merely recites 
what takes place on the program. 

Mb. Villalon: That is the substance of it. Mr. Long 
is certainly free to correct me, but I think the real issue 
before the Court this morning is whether or not the tele¬ 
vision station has the right to edit programs on its sta¬ 
tions. I think everything required for the resolution of 
that is in the record now. 

The Coubt: Will counter affidavits contravert the affi¬ 
davit filed by defendant? 

Mb. Long: Our affidavits will go to the fundamentals 
of the case, that they have never tried to edit our work 
until we refused to take a time which was unacceptable 
contrary to our written contract we had for a certain 
time, and then for spite they try to force use off the air. 

Mb. Villalon : The affidavit in the record, Your Honor, 
will show that this policy against solicitation for contri¬ 
butions on religious programs was communicated to Dr. 
Crowley before he came on the station, last August, 

5 in the first contract. 

The Coubt : I think we will have to proceed with 
the hearing this morning. 

Mb. Long: Will Your Honor rule on my suggestion as 
to the right to file affidavits? 

The Coubt : I will proceed with the hearing this morn¬ 
ing. 
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Me. Long: Shall I proceed, Your Honor? 

The Court: Yes. 

• • * * * * • i 

39 Dr. Crowley : Your Honor, I appreciate the priv¬ 
ilege of making this statement. As my attorney 

has said we have spent money, he didn’t mention |the 
amount, but some $12,000 plus. This money was giyen 
by the people. I didn’t have any money to put up. I have 
received not one penny for my services. We go into thjese 
homes with Gospel and Bible messages. We are toldj to 
do this. Before I signed this contract I studied it very 
carefully and I saw there wasn’t a single clause in there 
that said we could not suggest to our audience they could 
be partners with us in this ministry. As I recall the 
conversation in Arries’ office it was that they didn’t 
want reference to every matter of financial solicitation. 
I said, ‘‘I think I know exactly what you mean by that 
because I have been studying one of your religious pro¬ 
grams that has been on the air for some five years a!nd 
I certainly will not go any further than that goes i in 
this matter and will not go perhaps as far.” 

And I want to say to Your Honor we have been very 
modest in all of the appeals that we have made. 

I asked the General Manager to be sure to listen 

40 in and look in on our program. He later reported 
to me he had looked in and listened in several 

times. Our approach to the public with reference to 
finances during the past two weeks since these restric¬ 
tions were imposed upon us, or they undertook to iijn- 
pose upon us have not been one iota different from 
what they have been, Your Honor, through all of these 
six months of time. The other religious program, tijie 
Hand to Heaven program has never missed a week, ac¬ 
cording to the Director of this broadcast, who is present 
in this courtroom this morning, and he told me over the 
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telephone not later than yesterday he had not missed a 
week asking for contributions through the entire period 
of his contact until these restrictions were imposed upon 
him. He told me in front of the Benjamin Franklin 
station three days ago since the station had restricted 
him from speaking to people about finances his mail had 
been cut half in two and the program was in jeopardy 
by reason of the fact. 

We submit to the Court, if the Court please that we 
feel this is entirely unfair and un-American. What we 
want to do is conform to the terms of the contract. We 
promise the Court, we promise the radio station that 
we will conform to the terms of this contract. We will 
submit script week after week but if they delete from it 
the scriptures we will not tolerate that. We will 
41 read the word of God any time and anywhere we 
see fit. That is our American privilege to read 
the word of God. If we want to read a letter from some 
correspondent what writes in, then we want to have 
the right to do that. In this ministry we believe under 
our Constitution and under God we have a right to read 
a letter like that. 

The Cotjbt: As I understand, it is the policy of the 
defendant that religious and religious type programs shall 
not be permitted to solicit directly or indirectly volun¬ 
tary cash contributions. In my view that is a reasonable 
and proper policy, that it is in accordance with the obli¬ 
gations which the television company has to the public, 
and a policy which should be enforced. 

It is further my view that in this case, as a result of 
the plaintiff having persisted in solicitations after they 
were deleted that constituted a breach of the contract 
and the action of the defendant in terminating the con¬ 
tract was justified. Therefore the petition for a prelim¬ 
inary injunction will be denied and counsel for the de- 
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fendant will submit proposed findings of fact and | con¬ 
clusions of law in accordance with my ruling. 

(Whereupon, the instant proceedings were concluded.) 

J 

Filed Apr 261956 

Findings of Fact and Conclusions of Law 

This matter came on to be heard before the Courjt on 
March 16, 1956, upon plaintiff’s verified complaint, motion 
for preliminary injunction, memorandum of points an<J. au¬ 
thorities in support thereof, affidavits, exhibits, oral state¬ 
ment to the Court of Rev. Dale Crowley, treasurer of plain¬ 
tiff, defendant’s opposition to motion for preliminary in¬ 
junction, affidavits and exhibits, and oral argument of coun¬ 
sel for the parties. Whereupon, the Court, this 26th dhy of 
April, 1956, finds and concludes as follows: 

FINDINGS OF FACT 

I 

1. Plaintiff is a non-profit corporation organized u^ider 
the laws of the District of Columbia. Rev. Dale Crowley is 
its director and treasurer and has conducted the evangelisti- 
cal program known as “The Hour of Inspiration” oveif the 
facilities of defendant, under contracts dated August 19, 
1955 and November 16, 1955. 

i 

2. Defendant is a corporation organized under the laws 
of New York and is engaged in the operation of television 
station WTTG in the District of Columbia under license 
issued by the Federal Communications Commission. 

3. Plaintiff and defendant first agreed by contract dated 
August 19,1955 that plaintiff’s television program would be 
televised over defendant’s facilities from 10:30 to 11:00 iKM. 
on Saturday evenings, commencing on September 17, jL955 
and terminating September 22, 1956. Thereafter, at plain¬ 
tiff’s request, the plaintiff’s televising time was change^ to 
7:30 to 8:00 P.M. on Friday evenings commencing on Jan- 
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uary 6,1956 and terminating on September 21,1956 by con¬ 
tract dated November 16,1955. 

4. The defendant, as well as many other radio and televi¬ 
sion broadcasting stations, has adopted an operating and 
program policy that on religious and religious type pro¬ 
grams, solicitations for contributions is not permitted. The 
plaintiff, through Rev. Crowley, was advised of the defend¬ 
ant’s operating and program policy prohibiting solicitations 
for contributions prior to the execution of the contract dated 
August 19, 1955. 

5. Paragraph 2 of the contract in question, as well as the 
contract dated August 19,1955, provides in part as follows: 

“2. Material, Talent And Announcements 

“A. Unless otherwise provided by contract between 
DuMont and Agency, the material, talent and announce¬ 
ments for each program will be furnished by and at the 
expense of the Agency. Such material, talent and an¬ 
nouncements must conform to the program and opera¬ 
ting policies of DuMont. 

“B. At least forty-eight (48) hours (exclusive of 
Saturdays, Sundays and legal holidays) before the 
starting hour of any program, if such program does not 
involve the use of copyrighted musical compositions 
and/or film, the continuity for that program including 
commercial announcements must be delivered to Du¬ 
Mont, and DuMont will have the continuing right to 
edit and modify such continuity to the extent it deems 
necessary to make same conform to the public interest 
and DuMont program and operating policies. . . .” 

6. During late January and early February 1956, at the 
defendant’s request, the parties negotiated in an effort to 
move the plaintiff’s program from 7:30 to 8:00 P.M. on 
Friday evenings to a different time. No mutually satis¬ 
factory substitute time could be agreed upon, and defendant 


notified plaintiff that the contract for the 7:30 to 8:00 |P.M. 
time on Friday would be terminated. Plaintiff thereupon 
filed Civil Action No. 733-56 in this Court and obtained a 
temporary restraining order against the defendant restrain¬ 
ing it from preventing plaintiff’s program from being tele¬ 
vised over the facilities of defendant from 7:30 to 8.00 P.M. 
on Friday. Thereafter, defendant withdrew its notice of 
cancelling the contract and Civil Action No. 733-56 was 
dismissed by order of this Court dated February 27, 1956, 
with consent of the parties hereto. 

7. Shortly prior to plaintiff’s telecast of February 24, 
1956, defendant reiterated to plaintiff its policy against 
solicitations for contributions on religious programs*! On 
its program of February 24, 1956, the plaintiff, thrbugh 
Rev. Crowley, stated over the air the following: 

“Before I bring you the message this evening I Want 
to leave you with one verse of Scripture in advance, I 
will put this in for good measure. I wish you would 
make a notation of this if you have a pencil and paper. 
Second Corinthians, the 8th Chapter and Verse 23, here 
it is that the beloved Apostle Paul speaks of sonjie of 
his friends as fellow helpers and partners in this njinis- 
try. Now, every radio and television program is l^iade 
possible from one of two standpoints—either it is a 
public service feature, that means that the station pro¬ 
vides it at the cost of the station, or it is a commercially 
sponsored program—now this is a commercially Spon¬ 
sored program. You say—who are your sponsors, jwell, 
I’ll tell you who they are, they are you, and you whq love 
the Lord, and we want you to feel a sense of partner¬ 
ship with us in this ministry. We love to bring yojn the 
‘Hour of Inspiration’ each week on Friday at 7:30 to 
8 o’clock, and we hope that you will ask the dear Lord 
to show y<y£ what part you can help in this matter of 
being a helper and a partner with us. Make u$e, if 
you will at this time of our mailing address whicjh is: 


Post Office Box 1 
Washington, D. C.” 

8. Thereafter, defendant required plaintiff to submit in 
advance of air time a script of the proposed program. A 
script for the plaintiff's program of March 2, 1956 was re¬ 
ceived and the following portions, under a section of the 
script entitled “Invitation to TV Partners,” were deleted 
by defendant: 

Four young men reading from leters from viewers: 
“We enclose a small gift which might help in this good 

C8.1IS6. • • • 

“I want to be a helper, and am enclosing an offering... 
“I enclose a gift.. .. 

“We enclose our regular gifts.... 

“From E. 0. A., of Annapolis, Md: Count on me as a 
partner in this ministry.... 

“I am doubling my gift for this month, and next month 
also. ... 

CROWLEY: “. . . .How many of you will write us 
tonight, and say... .“Count on me as a partner (Mailing 
address)” 

The script as edited was returned to the plaintiff by the de¬ 
fendant who advised that the deletions were necessary. The 
plaintiff, through Rev. Crowley, nevertheless, on its pro¬ 
gram of March 2 read the script as originally written ig¬ 
noring the defendant's deletions. 

9. On March 5, 1956, defendant wrote to plaintiff and 
advised that in view of the plaintiff’s disregard of the sta¬ 
tion's program policy against solicitations of contributions 
and the plaintiff's disregard of the contract between the 
parties, the defendant could no longer permit plaintiff to 
continue using the facilities of the station and that the con¬ 
tract between the parties was terminated, effective immedi¬ 
ately. 


.4 


* 


► 

fr 


51 

i 

j 

10. On March 7, 1956, plaintiff filed this action and ob¬ 
tained a temporary restraining order restraining defendant 
from preventing plaintiff from televising its program over 
the defendant’s facilities, pending further order of! the 
Court. 

11. The plaintiff submitted a script to the defendant 
for its program for March 9,1956 and the defendant delated 
the following portion of the script: 

“INVITATION TO TV PARTNERS (Crowley): 

Tonight I want to read you a few Scriptures on! the 
subject of-Christian giving. 

i 

“God Says: 

“Freely ye have received, freely give,’’ (Matt. 10:8) 
“It is more blessed to give than to receive,” (Acts 
20:35) 

“I desire fruit that may abound to your account,” 
(Phil. 4:17) 

‘See that ye abound in this grace also,” (2 Cor. 8:7) 
‘Prove the sincerity of your love,” (2 Cor. 8:8) 
‘God loveth a cheerful giver,” (2 Cor. 9:7) 

‘He which soweth sparingly, shall reap also spar¬ 
ingly; and he which soweth bountifully, shall reap 
also bountifully,” (2 Cor. 9:6) 

“Be ye not weary in well doing, for in due season 
ye shall reap if ye faint not,” (Gal. 6:9) 

“And, behold I come quickly; and my reward | is 
with me, to give every man according as Jiis 
work shall be,” (Rev. 22:12) 

“WE ARE LABORERS TOGETHER WITH GOI),” 
(1 Cor. 3:9) 

“Our mailing address is: ‘The Hour of Inspiration,’ 
P. 0. Box One, Washington, D. C.” 
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12. The script was then returned to the plaintiff by 
the defendant who advised that the deleted portions of 
the script were made necessary because it violated the 
defendant’s policy against solicitations for contributions. 
On March 9, 1956, the plaintiff, through Rev. Crowley, 
ignoring the defendant’s deletions, telecast its program 
and read the script as originally submitted. 

13. The portions of plaintiff’s script which were de¬ 
leted as set forth in Findings 8 and 11 above, as well 
as that portion of plaintiff’s program of February 24, 
1956, set out in Finding 7 above, were solicitations for 
contributions. 

14. The defendant’s policy against solicitations for con¬ 
tributions on religious programs has been adopted by 
a number of radio and television broadcasting stations, 
including others in the District of Columbia. It has not 
been applied by defendant exclusively to plaintiff. 

CONCLUSIONS OF LAW 

1. The defendant, as a licensed broadcaster by tele¬ 
vision of the Federal Communications Commission, is ob¬ 
ligated by law to operate its television station in the 
public interest. 

2. The defendant as a licensee of the Federal Com¬ 
munications Commission has the right and obligation to 
control the content of programming televised over its 
facilities. 

3. The defendant has reserved the right to edit and 
delete the contents of programming by Section 2 of its 
contract with the plaintiff. 

4. The defendant’s operating policy prohibiting solicit¬ 
ing for contributions on religious programs is reason¬ 
able and is in the public interest. 


5. The application of defendant’s operating policy 
against solicitations for contributions of religions pro¬ 
grams to the plaintiff was a reasonable exercise of de¬ 
fendant’s contractual right and statutory duty, and was 
not unreasonable, arbitrary or capricious and was not a 
part of an illegal scheme to oust the plaintiff from its con- 
tract rights. 

(s) Joseph C. McGabraghy 
Judge 

April 26, 1956 

[Filed Apr 26 1956] 

Order Denying Motion for Preliminary Tnpirn-tirm 

Upon consideration of the plaintiff’s motion for a 
preliminary injunction filed herein, the same having been 
argued by counsel and considered by the Court, and the 
Court having filed its findings of fact and conclusions of 
law, it is, this 26th day of April, 1956 

ORDERED that the plaintiff’s motion for preliminary 
injunction is hereby denied. 

Joseph C. McGabbaghy 
Judge 
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QUESTIONS PRESENTED 


Whether refusal of District Court to grant brief con¬ 
tinuance to permit appellant to prepare and file counter¬ 
affidavits in response to voluminous affidavits, served upon 
it the day before hearing, was prejudicial abuse of judicial 
discretion! 

Whether, upon showing that appellant would suffer 
irreparable injury by termination of contract and appellee, 
if required temporarily to comply with contract, would be 
fully compensated and would suffer no material injury, 
appellant was entitled to issuance of preliminary 
injunction? 

Whether the evidence before the District Court justified 
its finding that appellee had an existent policy that on re¬ 
ligious or religious-type programs solicitations for contri¬ 
butions was not permitted? 

Whether a policy, maintained by appellee as a licensed 
television operator, prohibiting solicitation of contribu¬ 
tions for support of religious programs, was contrary to 
public policy and, therefore, could not be invoked and 
applied as an unwritten condition of an otherwise written 
contract? 
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JURISDICTIONAL STATEMENT 

I 

The Complaint (App. 2-6) prayed for injunctive relief 
to prevent breach of a contract, wherein the agreed con¬ 
sideration exceeded $3,000.00, and to compel specific per¬ 
formance of that contract, and demanded damages in 
excess of $3,000.00, all within the general jurisdiction pf 
the District ‘Court. D. C. Code, 1951, Sec. 11-306. This 
appeal is from the order of the District Court (App. 53) 
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denying appellant’s motion for a preliminary injunction 
(App. 8) and is within the appellate jurisdiction of this 
Court. 28 U. S. Code, Sec. 1292. 

STATEMENT OF FACTS 

The appellant, National Bible Knowledge Association, 
Inc., is a non-profit corporation, engaged in the develop¬ 
ment and production of radio and television programs of 
an evangelistic nature. Rev. Dale Crowley is its director 
and treasurer and generally conducts its programs. Dur¬ 
ing the period herein discussed. Dr. Crowley, on behalf 
of the Association, conducted an evangelistic program, 
known as “The Hour of Inspiration,” over the facilities 
of Television Station WTTG in the District of Columbia, 
weekly, during telecast periods paid for by the Association. 

The appellee, DuMont Broadcasting Corporation, is a 
corporation engaged in operating Television Station 
WTTG in the District of Columbia, under license issued 
by the Federal Communications Commission. 

Under a contract entered into August 19, 1955, Dumont 
agreed to telecast the program of the Association in the 
period, 10:30 to 11:00 P. M., each Saturday, for 52 weeks, 
commencing September 17, 1955, and ending September 
22,1956. 

After programs had been telecast for nearly two months 
under the above mentioned contract, that contract was 
superseded by a new contract, entered into between the 
parties November 16, 1955, whereby it was agreed that 
Dumont would telecast over Station WTTG television 
programs of the Association, “advertising Evangelistic 
products,” in the period, 7:30 to 8 P. M., each Friday, 
for 38 weeks, commencing January 6, 1956, and terminat¬ 
ing September 21, 1956. The contract described the pro¬ 
gram to be telecast as “Evangelistic Program,” required 
the Association to pay Dumont $306.00 for each half-hour 




3 


telecast, and incorporated into the contract terms and con¬ 
ditions appearing in 19 paragraphs printed in small type 
on the reverse thereof. (App. 11-12). 

After the Association had commenced its series of tele¬ 
casts under the last mentioned contract, Dumont sought 
to have it agree to change the time of its telecasts from 
Fridays, between 7:30 and 8:00 P. M., to some other thine 
to be mutually agreed upon. Agreement for a change 
of time was not reached, and, by letter of February 9,1956, 
Dumont notified the Association that its contract would [be 
cancelled in two weeks from that date. Immediately, Ijhe 
Association filed action against Dumont in the United 
States District Court for the District of Columbia ahd 
obtained a temporary restraining order, preventing Du¬ 
mont, pending further order, from suspending the Associa¬ 
tion’s programs. Thereupon, Dumont withdrew its notice 
of cancellation of the contract and, on February 27, 1956, 
the Association’s action was dismissed by consent of tpe 
parties. 

I 

In conformity with provisions of paragraph “B” of 
subheading 2 of the terms and conditions of the contract 
(App. 12), the Association delivered to Dumont a manu¬ 
script (continuity), setting forth the content of the program 
which it intended to telecast on Friday, March 2, 1956. 
(App. 13-16). That manuscript was returned to the As¬ 
sociation after having been censored by the Program 
Manager of Station WTTG by enclosing in brackets por¬ 
tions of the content which Dumont sought to delete from 
the program. The matter which Dumont sought to censor 
from the manuscript appears bracketed on the copy of 
the manuscript reproduced at pages 14 and 15 of the Joint 
Appendix and comprised portions of excerpts from letters 
received by the Association and a consecutive remark 
by Reverend Crowley, telecasting for the Association. 
Notwithstanding Dumont’s censorship, as indicated abovie, 
the Association caused the program to be telecast on 
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March 2, 1956, in accordance with the manuscript as orig¬ 
inally submitted by it. 

Under date of March 5,1956, Dumont’s General Manager 
of Station WTTG wrote a letter to Dr. 'Crowley, as repre¬ 
sentative of the Association, giving notice of the immediate 
termination of the above described contract of November 
16, 1955. (App. 17). 

On March 7, 1956, the Association commenced the 
present action and obtained a temporary restraining order, 
maintaining the status quo pending further order of the 
Court, to be entered after a hearing set for March 16, 
1956. (App. 7). 

Pending the above mentioned hearing and while the 
above mentioned restraining order was in effect, another 
Friday occurred on March 9, 1956. Manuscript (App. 19- 
21), setting forth the content of the program intended 
to be telecast by the Association on March 9th, was de¬ 
livered to Dumont. That manuscript was returned to the 
Association after having been censored by the Program 
Manager of Station WTTG, by enclosing in brackets por¬ 
tions of the content which Dumont sought to delete from 
the program. The matter censored by Dumont is shown 
in brackets on the copy of the manuscript, reproduced at 
pages 19 and 20 of the Joint Appendix, and comprised 
a statement by Dr. Crowley, “Tonight I want to read you 
a few Scriptures on the subject of Christian giving;” 
excerpts from ten verses from several books of the New 
Testament, and the statement, “Our mailing address is: 
‘The Hour of Inspiration,’ P. 0. Box One, Washington, 
D. C.” Notwithstanding Dumont’s censorship, as indi¬ 
cated above, the Association caused the program to be tele¬ 
cast on March 9th, in accordance with the manuscript as 
originally submitted by it. 

In a letter of March 1, 1956, (App. 16) the Program 
Manager of Station WTTG informed the Association that 
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it was contrary to Dumont’s policy for religions and 
religions-type programs to solicit directly or indirectly 
voluntary cash contributions or to solicit mail, unless such 
mail was to order materials or literature relating to the 
program. In the letter of March 5, 1956, to the Associa¬ 
tion (App. 17), the General Manager of Station WTTG 
mentioned Dumont’s “program policy prohibiting ihe 
solicitation of contributions on religious programs.” The 
Program Manager’s letter of March 1st was the first de¬ 
finite notice to the Association that Dumont claimed j to 
have a fixed policy regarding solicitation in connection 
with religious or religious-type programs. 

The temporary restraining order issued in this action 
expired March 16, 1956, and on that date the Court an¬ 
nounced that the appellant’s motion for a temporary in¬ 
junction would be denied. (App. 46). Thereafter, Du¬ 
mont denied use of its facilities to the Association. 


STATEMENT OF POINTS 

1. Refusal of the District Court to grant appellant’s 
request for a reasonable continuance in order to prepare 
and file counter affidavits (App. 42-44) was an abuse iof 
judicial discretion prejudicial to the appellant. 

2. The balance of injury and convenience being with 
the appellant, the District Court erred in denying appel¬ 
lant’s motion for a preliminary injunction. 

3. On the basis of the evidence before the District Court, 
the Court erred in finding that the appellee “has adopted 
an operating and program policy that on religious and 
religious-type programs, solicitations for contributions j is 
not permitted.” (Findings of Fact, Par. 4, App. 48) 

4. On the basis of the evidence before the District Court, 
the Court erred in finding that appellant was advised of 
the appellee’s operating and program policy prohibiting 
solicitations for contributions, prior to execution of the 


contract of August 19, 1955. (Findings of Fact, Par. 4, 
App. 48) 

5. The District Court erred in concluding as a matter 
of law that appellee had “reserved the right to edit and 
delete the contents of programming by Section 2 of its con¬ 
tract with” appellant (Conclusions of Law, Par. 3, App. 
52), whereas that right is limited by restrictive language 
in Paragraph B of Section 2 of the contract (App. 12). 

6. The District Court erred in concluding as a matter of 
law that appellee’s “operating policy prohibiting solicit¬ 
ing for contributions on religious programs is reasonable 
and is in the public interest.” (Conclusions of Law, Par. 
4, App. 52). 

7. The District Court erred in concluding as a matter 
of law that the application of appellee’s operating policy 
against solicitations for contributions on religious pro¬ 
grams to the appellant was a reasonable exercise of appel¬ 
lee’s contractual right and statutory duty. (Conclusions 
of Law, Par. 5, App. 53). 

8. The District Court erred in concluding as a matter 
of law that the application of appellee’s policy, regarding 
solicitations, to the appellant “was not unreasonable, 
arbitrary or capricious and was not a part of an illegal 
scheme to oust the plaintiff (appellant) from its con¬ 
tractual rights.” (Conclusions of Law, Par. 5, App. 53). 

SUMMARY OF ARGUMENT 

1. The interests of justice required that the brief con¬ 
tinuance sought by appellant be granted. 

2. The balance of injury and convenience being definitely 
with the appellant, it was entitled to the preliminary in¬ 
junction which it sought. 

3. Appellee’s right to edit and modify programs was 
not absolute and unlimited, but was limited to such editing 
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and modification as might be necessary to conform to |the 
public interest, or to appellee’s operating policies or pro¬ 
gram policies. 

4. The evidence does not show that appellee had 
adopted or maintained a policy, of prohibition of solicita¬ 
tions, which it sought to apply to appellant’s progrjam 
of March 2, 1956, as a basis for editing and deleting; or 
that, if such policy existed, appellant had due notice or 
knowledge thereof. The sequence of events, in the deal¬ 
ings between the parties, indicate that appellee’s claimed 
policy was belatedly conceived and applied to the appel- 
lant in an effort to harass appellant and canse a breach 
of contract, excusing cancellation. 

5. Regardless of appellee’s right to contract for the sale 
of time on its station, or refrain from doing so, or to in¬ 
corporate in its contracts specific conditions accepted |by 
its customers, in its capacity as operator of a licenced 
television station it cannot adopt and enforce a policy, 
as such, that is contrary to public policy. The public 
policy in this Nation opposes any restriction upon religious 
liberty. The appellee’s claimed policy, applying only to 
religious and religious-type programs a prohibition 
against solicitations, offends public policy and is unlawful 
and, therefore, cannot ibe invoked and applied as an un¬ 
written condition of an otherwise (written contract. 

6. Except for a brief oral statement of Dr. Crowley, 
for the appellant, the evidence before the District Court 
was entirely documentary. The findings of that Court ai-e 
subject to review here. 


ARGUMENT 


L Refusal of the District Court to Grant Continuance for Pur* 
pose of Answering Affidavits Was a Prejudicial Abuse of 
Judicial Discretion 

At the hearing on appellant’s motion for a preliminary 
injunction, counsel for appellant informed the District 
Court that at ten o’clock the previous morning appellee 
had served upon him a reply memorandum and several 
affidavits, comprising some forty pages, which he, counsel 
for appellant, had not had a chance to digest. Counsel 
for appellant sought a continuance for three or four days 
to prepare and file counter-affidavits. (App. 42-44). The 
affidavits that had been served on appellant’s counsel 
were those of Leslie G. Arries, Jr., Ted Cott and Joseph 
H. Uhrig and are reproduced in the Joint Appendix at 
pages 22, 28 and 37, respectively. Examination of the 
affidavits will indicate that they contained statements of 
many facts and conclusions necessarily new to appellant. 
It is obvious that one day could not afford sufficient time 
for careful study and evaluation of the contents of the 
affidavits and necessary consultation with appellant’s per¬ 
sonnel and with others having knowledge of the matters 
dealt with by the affidavits. Paragraph 5 of the affidavit 
of Dale Crowley, on behalf of appellant, (App. 41), con¬ 
firmed this. 

The record indicates that there was no emergency in¬ 
volved and that the appellee could have suffered no serious 
loss through several days’ delay. Inasmuch as the evi¬ 
dence before the District Court, in that phase of the case, 
was the sworn complaint of the appellant and affidavits 
filed by appellee and exhibits filed by both parties, the 
interests of justice required that the appellant be ac¬ 
corded a brief time in which to prepare and file affidavit 
evidence to counter or explain that adduced by appellee. 

It is conceded that granting a continuance is largely 
within the discretion of the trial court, but it is submitted 
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that in this instance that discretion was abused toi the 
prejudice of the appellant and is subject to review j and 
correction on appeal. Guardian Assurance Co. v. Quintana, 
227 U. S. 100, 33 S. Ct. 236, 57 L. ed. 437; J. E. Hanger, 
Inc. v. United States , 81 U. S. App. D. C. 408, 160 F. 2d 
8; Hurrah v. Morgenthan, 67 App. D. C. 119, 89 F. 2d j 863. 

IL A Ba l an ci ng of Injury and Convenience Entitled Appellant 
to the Preliminary Injunction Which It Sought 

By the provisions of the contract between the parties 
(App. 11-12), the appellant was required to pay in! ad¬ 
vance of each telecast the price of $306.00 therefor, j In 
other words, for each program televised for appellant the 
appellee was certain to receive the price which, of its jown 
volition, it had determined to be acceptable. It could 
suffer no material or monetary loss through continuation 
of the telecasts in accordance with the contract. Further, 
it was indemnified by the appellant’s bond in the sum of 
$2,500.00. (App. 8). 

On the other hand, in its sworn complaint, particularly 
in Paragraph 11 (App. 5), appellant very plausibly and 
understandably showed that cancellation of its contract 
and consequent termination of telecasting its programs 
would cause it to suffer irreparable loss, injury and damage. 
Some of the incidents of resulting damage were specified. 
The processes and incidents of radio and television broad¬ 
casting now being in the realm of general knowledge, it 
is obvious, even in the absence of detailed specification, 
that forced early termination of a series of established 
and continuing telecast programs must necessarily damage 
the party who has developed and arranged to produce'the 
programs over a prearranged and agreed period of 
time. The obvious damages are not only monetary and 
material, but involve great inconvenience, as well as Em¬ 
barrassments and possible humiliation. 

The provisions of the contract (Paragraphs A and B of 
Section 2, App. 12) upon which appellee relied as jUsti- 
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fication for cancellation, were ambiguous and there was 
not substantial evidence that appellee had an effective pro¬ 
gram or operating policy that would justify censorship 
of appellant’s programs in the manner attempted by 
appellee. 

Nevertheless, in disposing of appellant’s motion for a 
preliminary injunction, (App. 52), the District Court dis¬ 
posed of the merits of the case but found no fact and 
stated no conclusion of law relating to the balance of in¬ 
jury and convenience as between the parties. 

The balance obviously was with the appellant and it is 
respectfully submitted that here, as said by this Court 
in Perry v. Perry , 88 U. S. App. D. C. 337, 338, 190 F. 2d 
601, and reiterated, in part, in Door v. Donaldson , 90 U. S. 
App. D. C. 188, 190, 195 F. 2d 764, “the denial of pre¬ 
liminary relief below proceeded from an erroneous premise 
which prevented the Court from striking the proper bal¬ 
ance in this case.” 

HE. The Right of Appellee to Edit and Delete Content of 
Programs Is Limited by Terms of Its Contract 

By sub-section B of Section 2 of the terms and condi¬ 
tions of the contract (App. 12), appellee reserved the 
“continuing right to edit and modify” the content of pro¬ 
grams to be telecast. However, that right was limited 
by the language which follows its reservation and which 
reads, “to the extent it deems necessary to make same 
conform to the public interest and DuMont program and 
operating policies.” In other words, the editing and 
modifying must be for the purposes specified, i.e. to keep 
the material in conformity with the public interest, or with 
the station’s program policies or operating policies. It 
is not to be assumed that the right of editing and modify¬ 
ing could be exercised on the bases of prejudice, caprice 
or mere taste on the part of appellee’s responsible em¬ 
ployees. 
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Here the editing had to do with program content. To 
be justified, it must appear to have been necessary because 
the deleted material offended some valid policy of the 
appellee. 

IV. The Evidence Before the District Court Did Not Support 
Its Finding That Appellee Had Adopted an Operating and 
Program Policy That, on Religious or Religious-Type 
Programs. Solicitations for Contributions Would Not be 
Permitted 

I 

The evidence before the District Court consisted j of 
appellant’s sworn complaint (App. 2-6); the contract j of 
November 16, 1955, between appellant and appellee (App. 
11-12); the manuscript for appellant’s program of Match 
2, 1956 (App. 13-16); a letter of March 1, 1956 from the 
Program Manager of Station WTTG (App. 16); a letjter 
of March 5, 1956 from the General Manager of Station 
WTTG (App. 17); the manuscript for appellant’s pro¬ 
gram of March 9, 1956 (App. 19-21); a letter of Marcli 8, 
1956 from the Program Manager of Station WTTG (App. 
21); an affidavit of the General Manager of Station WTTG 
(App. 22-28); an affidavit of the Vice-President of the 
appellee corporation (App. 28-36); an affidavit: of Rev. 
Joseph H. Uhrig (App. 37-39); an affidavit of Rev. Dale 
Crowley (App. 40-42) and an oral statement by Dr. 
Crowley (App. 45-46). j 

The General Manager of Station WTTG, in paragraph 
2 of his affidavit (App. 23), says that it has been and! is 
the operating policy of the appellee and its Station WT'jTG 
that “on religious and religious-type programs, solicita¬ 
tions for contributions, directly or indirectly, is not per¬ 
mitted.” 

Appellee’s Vice-President, in his affidavit (App. 28-36), 
does not say directly that the appellee and its station had 
a policy such as that described by the General Manager. 
Statements regarding appellee’s alleged policy, in paira- 
graphs 8 (App. 31), 9 (App. 32) and 13 (App. 33) of the 
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Vice-President’s affidavit, are merely parenthetical. His 
other statements, regarding policy, have to do with policies 
which he claims have been adopted by broadcasting 
systems and stations, other than the appellee and its sta¬ 
tions, and by the National Association of Radio and Tele¬ 
vision Broadcasters. In his discnssion of those policies, 
he discovers and cites only one dealing with solicitation 
of funds on religious programs and that is a policy or 
standard of the National Broadcasting Company, quoted 
in paragraph 10 of the Vice-President’s affidavit (App. 
32). Of course, the policy or standard of the National 
Broadcasting Company does not control or affect the ap¬ 
pellee or its station. 

There is reason to doubt the competence of Vice-Presi¬ 
dent Cott to testify to so much as he does, regarding a 
policy of the appellee and its station. His affidavit, in 
paragraphs 1 (App. 28) and 3 (App. 29), indicates that 
his connection with the appellee and its television stations 
did not commence until September 16, 1955, almost a 
month after appellant and appellee entered into their first 
contract and one day after appellant’s first program was 
televised over appellee’s station. Also, there is significant 
variance between certain statements of Vice-President 
Cott and the affidavit evidence of Rev. Uhrig, introduced 
by appellee. In paragraph 13 of his affidvit, Mr. Cott 
says, “Until plaintiff (appellant) insisted on the right to 
solicit funds, defendant (appellee) and its predecessor 
had no occasion to enforce their prohibition against fund¬ 
raising on religious programs,” (App. 33), and, later in 
the same paragraph, “Never—prior to the plaintiff’s at¬ 
tempt—has any user of the station’s facilities attempted to 
frustrate the accepted industry-wide policy aganist solici¬ 
tation of funds on a religious program” (App. 34). As 
shown above, Mr. Cott speaks on the basis of connection 
with the appellee which commenced only in September, 
1955; there is no evidence in the record of any “industry¬ 
wide” policy regarding solicitation of funds on religious 
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programs, and Mr. Cott’s quoted statements are refuted 
by appellee’s other witness, Rev. Uhrig, whose affidavit 
it offered in evidence. Rev. Uhrig’s affidavit, in paragraph 
6 (App. 39), shows that, in the course of televising his 
*‘Hand to Heaven” programs over Station WTTG, he 
had attempted to engage in what seemed to be solicitations 
for contributions and that on two occasions he had been 
admonished by the General Manager of the station and 
that the station had edited portions of his script which 
it deemed to be solicitations. The evidence of Rev. Uhrig 
detracts considerably from the effect of the broad asser¬ 
tions and conclusions of Mr. Cott, quoted above. 

Vice-President Cott, in paragraph 12 of his affidavit 
(App. 33), admits that the appellee had not “generally 
disseminated its program and operating policies * *i # .” 

It is true that, in letters of March 1, 1956 (App. 16), 
March 5, 1956 (App. 17) and March 8, 1956 (App. Si), 
officials of Station WTTG formally advised the appellant 
of a claimed policy regarding solicitations. In the first 
letter mentioned above, the Program Manager stated, “It 
is contrary to our policy for religious or religious-type 
programs to solicit directly or indirectly voluntary cash 
contributions or to solicit mail, unless such mail is to order 
materials or literature relating to the program.” In 
the second letter, that of March 5th, the General Manager 
refers only to a “program policy prohibiting the solici¬ 
tation of contributions on religious programs” and is silent 
with respect to soliciting mail. In the third letter, jthe 
Program Manager speaks of an “operating policy” for¬ 
bidding “religious or religious-type programs to solicit 
directly or indirectly voluntary cash contributions.” While, 
in general purport, the several quoted statements relate 
to a policy against “cash contributions” or “contribu¬ 
tions” and one also deals with solicitation of mail, the 
lack of uniformity in description of policy is important,!be¬ 
cause here is involved discovery of whether or not jthe 


appellee and its station actually had an applicable policy 
and, if so, what that policy actually was. 

The effect of the letters, referred to in the preceding 
paragraph, should be weighed against the background of a 
series of events which preceded them and which is discussed 
later. 

General Manager Arries, in paragraph 5 of his affidavit 
(App. 23), says that prior to execution of the contract 
of August 19, 1955, by appellant and appellee, the former, 
through Dr. -Crowley, was advised that the station 11 did 
not permit solicitations for contributions on religious and 
religious type programs.” In his oral statement (App. 
45), Dr. Crowley recalls a conversation in Mr. Arries’ 
office regarding solicitation. His version is that “they 
didn’t want reference to every matter of financial solici¬ 
tation,” and that he had said, “I think I know exactly 
what you mean by that because I have been studying one 
of your religious programs that has been on the air for 
some five years and I certainly will not go any further 
than that goes in this matter and will not go perhaps as 
far.” It is apparent that there was no such clear ad¬ 
monition and understanding as that indicated by Mr. 
Arries’ affidavit, and that the matter of solicitations was 
left in an indefinite and incomplete state, or, at least, that 
there was no meeting of minds on that subject. 

It is to be noted that, in the manuscript for appellant’s 
program of March 2, 1956 (App. 13), Weldon Walker, as 
part of the telecast, solicited purchases of a book and 
explained that “all the profits from the sale of this book 
go directly into the expense of carrying on this telecast. 
So you actually become a partner in this television ministry 
when you purchase a copy of Gems I Love to Share.” 
That solicitation was not deleted by the Program Manager, 
who censored from letters appearing in the same manu¬ 
script all references to gifts or offerings and reference to 
partnership. If Station WTTG had a policy against solid- 


15 


tation of contributions on religions programs, it appears 
to have drawn a very fine distinction between soliciting 
for profits from the sale of a book, for the benefit of the 
program, and soliciting for contributions or partner^. 

Again, in censoring the manuscript for the programs 
of March 9, 1956 (App. 19-21), appellee’s Program Mana¬ 
ger struck out Dr. Crowley’s reference to “Christian! giv¬ 
ing” and various excerpts from the Scriptures, but per¬ 
mitted to remain an extensive solicitation by Walker of 
purchases of another book authored iby Dr. Crowley. 

In his oral statement* (App. 45), Dr. Crowley testified 
to the effect that, in respect of financial approach; the 
appellant’s programs of March 2nd and March 9th Were 
not different from its other programs that had preceded 
those. He also testified that the General Manage^ of 
Station WTTG had said that he had looked in and listened 
in on appellant’s programs several times. Appellant’s 
sworn complaint of March 7, 1956, in paragraph 6 (App. 
3), shows that, at least prior to certain happenings of 
February 9th, there had been no censorship of its programs. 

The contract of November 16, 1955 (App. 11-12) j was 
also in evidence. In it, appellant is named and is denomi¬ 
nated “Advertiser;” it is an agreement for televising over 
Station WTTG “television programs advertising Evan¬ 
gelistic products” and the program is described as 
“Evangelistic Program.” One of the more significant 
conditions printed in the contract is numbered 4 (App. 12) 
and requires that the telecasts be used only for the benefit 
of the advertiser, in this instance the appellant. 

In all of the many terms and conditions written land 
printed in the contract there is no reference to soliciting, 
notwithstanding the appellee was fully aware that an 
evangelistic program necessarily would be a religious pro¬ 
gram. 

There was disclosed by the record and the evidence a 
sequence of events and acts that should be considered in 
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determining whether the alleged policy, which appellee 
invoked and applied to appellant’s programs of March 2nd 
and 9th, was a definite and existing policy or one belatedly 
conceived for dealing with appellant. 

The sworn complaint showed: in paragraph 6 (App. 3), 
that prior to February 9, 1956, appellant had not suffered 
censorship or trespass upon its right of free speech, but 
that on that date the appellee, with ulterior motives of 
profit and in concert with others unknown, notified appel¬ 
lant of appellee’s determination to replace appellant’s 
program with another; in paragraph 7 (App. 3), that 
appellant brought action for injunction against appellee, 
resulting in appellee rescinding its cancellation of appel¬ 
lant’s contract and effecting dismissal of appellant’s in¬ 
junctive action, by consent; in paragraph 8 (App. 4), that, 
appellant being unable to adjust itself to a different time 
schedule, to be dictated by appellee, the appellee set about 
a vexatious and damaging course of censorship of appel¬ 
lant’s programs; and, in paragraph 9 (App. 5), that cer¬ 
tain conduct of appellee, such as censorship and preven¬ 
tion of soliciting, was engaged in by it spitefully because 
appellant would not give up its existing contract and in¬ 
sisted on its right. Except as to all averments and sug¬ 
gestions regarding appellee’s motives, including alleged 
spite, the happenings related in the complaint as above 
are confirmed by the affidavits of the General Manager of 
Station WTTG (Paragraphs 7, 8 and 10, App. 24), and 
appellee’s Vice-President (Paragraph 15, App. 34), and 
by the District Court’s Findings of Fact (Paragraph 6, 
App. 48). 

Notwithstanding the statement in the affidavit of appel¬ 
lee’s Vice President (Paragraph 9, App. 32) that the 
policy against soliciting was not conceived and originated 
“on an ad hoc basis to harass” the appellant, the series 
of events related above indicate forcibly that, failing to 
induce the apellant to accept a different schedule for its 
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programs, appellee endeavored arbitrarily to cancel appel¬ 
lant’s contract, and finding sncb cancellation not possible, 
the appellee, at tbe earliest opportunity presenting itself 
thereafter, sought to invoke a claimed policy and, upon 
appellant’s failure to acquiesce in demanded conformance 
with such policy, chose to treat appellant’s action as a 
breach of the contract and an excuse for its cancellation. 

While the motives of appellee do not diminish whatever 
rights it had under its contract, the series of events de¬ 
scribed above tend to raise further doubt that there existed 
as a policy the alleged policy which appellee sought to 
apply against appellant. 

It is respectfully submitted that all of the evidence be¬ 
fore the District Court did not establish that the appellee 
had an existing policy prohibiting solicitation of contribu¬ 
tions on religious or religious-type programs. The fore¬ 
going review of the evidence indicates the contrary. It is 
apparent that if appellee had any policy on the subject, 
the policy was ambiguous and nebulous, to be galvanized 
into dynamic effect only if and when it might suit the (pur¬ 
poses of the appellee. 

V* The Findings of the District Court are Subject to Review 

on Appeal 

All of the evidence before the District Court, with the 
exception of a brief oral statement by Dr. Crowley, [hav¬ 
ing been documentary, the findings of fact by the District 
Court are subject to review on appeal and, if erroneous, 
to reversal. United States v. United Gypsv/m Co., 333 U. S. 
364, 395, 68 S. Ct. 525, 542, 92 L. Ed. 746, 765; Dollar v. 
Lcmd, 87 U. S'. App. D. C. 214, 217, 184 F. 2d 245, 249; 
Perry v. Perry, 88 U. S. App. D. C. 337, 338, 190 F. 2d 601. 




VL A Policy of a Licensed Television Station, Forbidding 
Solicitation of Contributions for Support of Religious 
Programs. Is Void as Against Public Policy Cannot 
be Invoked as an Unwritten Condition Determinative of 
the Rights of the Parties Under a Written Contract 

Appellant does not question the right of appellee to 
refrain from selling telecast time for religions or religious- 
type programs. Nor does it question appellee’s right to 
include in such contracts as it may make, for telecasting 
religious programs, specific conditions limiting or prohibit¬ 
ing solicitation of contributions. 

Here, appellee seeks to inject into its formal contract 
•with appellant, as an unwritten but controlling condition, 
what appellee asserts to be its policy prohibiting solici¬ 
tation of contributions for support of a religious program. 

The policy relied upon is a policy, not of the ordinary 
individual or institution, but of an instrumentality whose 
temporary position of control over, and responsibility for 
a television channel arises from a grant by the Congress, 
through license administratively issued by the Federal 
Communications Commission in conformity with Congres¬ 
sional directives. So far as the operation of its television 
station is concerned it is a creature of the Congress and, 
as such, has certain valuable privileges and is under cer¬ 
tain restrictions, both somewhat different from those affec- 
ing others not similarly situated. As a licensed televisor, 
appellee is required to conform to the public interest, which 
is ever-present as a monitor of its policies and practices. 
As was said in Mclntire v. Wm. Penn Broadcasting Co. of 
Philadelphia, (3rd Circuit), 151 F. 2d 597, 599, “It is plain 
that a radio broadcasting station must operate in the 
public interest and must be deemed to be a ‘trustee’ for 
the public.” 

There are various prohibitions implicit in the program 
policy of any licensed broadcasting station, whether radio 
or television. Among them are avoidance of transmitting 
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on the air channels anything malum in se or malum pro¬ 
hibitum, or vicious, or defamatory, or even in unquestion¬ 
ably bad taste, or otherwise violative of rights of others. 

"When, however, a licensed station enters the realm of 
special policies and seeks to establish and impose as a 
controlling policy, as contradistinguished from specific 
agreement, upon all, or some, or a particular class of those 
to whom it sees fit to sell its television service, it is con¬ 
fronted by the demands of public interest and, moreover, 
the restraining effects of public policy. 

In this Nation, where separation of church and state are 
decreed by the Constitution and where kings and princes 
do not support church groups, or priests, or ministers, j or 
evangelists, maintenance and support of churches and of 
religious activities depends upon free-will offerings and 
gifts primarily from religiously inclined individuals, jin 
many cases, the urge to give is spontaneous, but, as is 
well known, necessity dictates and custom approves the 
very general practice of creating or stimulating that urge, 
by admonition and by pleading, in short, by soliciting, 
from pulpit, from platform, from studio, from door to 
door and on the highways. It is a recognized and highly 
respected pratice. In this country, it is a practice insepar¬ 
able from religious belief and activity, so recognized |by 
the courts, particularly in Cantwell v. Connecticut, 310 TJ. S. 
296, 60 S. Ct. 900, 84 L. ed. 1213, and in Re Dart , Y12 Cpl. 
47, 155 P. 63. j 

The policy, which appellee seeks to apply to use of the 
public air waves temporarily under its control, clashes 
directly with public policy sustaining complete religious 
freedom, as proclaimed by the First Amendment and pro¬ 
tected by the Fourteenth Amendment. "While those con¬ 
stitutional provisions are primarily, or even exclusively, 
restrictions upon governmental power, they clearly estab¬ 
lish as the public policy of this Nation the principles which 
they proclaim and protect. Appellee’s restrictive policy, 
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being contrary to the public policy of the Nation, is not 
entitled to recognition and enforcement by the courts as 
a condition of the contract between the parties. Hurd v. 
Hodge, 334 U. S. 24, 34, 92 L. ed. 1187, 1195. 

CONCLUSION 

It is respectfully submitted that Finding of Fact num¬ 
bered 4 (App. 48) and Conclusions of Law numbered 4 
and 5 (App. 52-53) of the District Court be reversed; that 
the District Court’s Finding of Fact numbered 3 be modi¬ 
fied to show that appellee’s right to edit and delete was 
limited as hereinbefore shown; that the District Court’s 
ruling of March 16,1956, (App. 46) and its Order of April 
26, 1956, (App. 53), be reversed, and that this case be 
remanded to the District Court for further proceedings. 

Frank R. Long, 

Frank L. Peckham, 
Attorneys for Appellcmt. 
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QUESTIONS PRESENTED 

In the opinion of appellee, the questions presented are: 

1. Whether the court below erred in finding that appellee, 
as a television broadcaster licensed by the Federal Com¬ 
munications Commission, has the right and obligation in 
the public interest to control the content of programming 
televised over its facilities; that in the contract which was 
the basis of suit in the instant case appellee reserved the 
right to edit the contents of programs televised by appel¬ 
lant; that prior to the date of the said contract appellee 
had established an operating policy which prohibited soli¬ 
citation for contributions on religious and religious-type 
programs; and that the application of the said policy to 
appellant was a reasonable exercise of appellee’s con¬ 
tractual right and statutory duty. 

2. Whether appellant, who had obtained a temporary 
restraining order ex parte, was entitled to a preliminary 
injunction, either by a weighing of the conveniences of the 
parties or as a matter of law. 

3. Whether the District Court abused its discretion in 
denying appellant’s request, made at the hearing on its 
motion for preliminary injunction, for a continuance of the 
hearing and extension of the temporary restraining order. 
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I. The District Court Was Correct in Denying the 
Motion for Preliminary Injunction on the 
Ground That Appellant Had Breached Its Con¬ 
tract With Appellee. 11 
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Edit and Modify Programming to Make It 
Conform to the Public Interest. j.1 

B. Pursuant to Its Statutory Obligation to Pro- j 
tect the Public Interest, Appellee Adopted a 
Policy That Solicitations for Contributions 
Would Not Be Permitted on Religious or 


Religious-type Programs . 15 

C. Appellant Contractually Agreed to Permit 
Appellee to Edit and Modify Program Con¬ 
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D. Appellee’s Policy Against Permitting Solici¬ 
tations for Contributions on Religious Pro¬ 
grams Is Not Contrary to Public Policy, But 
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IN THE 


United States Court of Appeal^ 

For the District of Columbia. Circuit 


No. 13,430 


National Bible Knowledge Association, Inc., Appellant , 

v. 

Dumont Broadcasting Corporation, Appellee. 


Appeal from an Interlocutory Order of the United States 
District Court for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF CASE 

i 

Appellant is a nonprofit corporation organized under 
the laws of the District of Columbia. Rev. Dale Crowley 
is its director and treasurer and has conducted the evan¬ 
gelistic program known as “The Hour of Inspiration” 
over the facilities of appellee. (J.A. 2, 6). Appellee is 
a corporation doing business in the District of Columbia 
and is engaged in the operation of Television Station 
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WTTG under license issued by the Federal Communications 
Commission. (J.A. 2-3, 28-29). It owns and operates 
Television Station WABD (since 1944) in New York City, 
and Television Station WTTG (since 1946) in the District 
of Columbia. (J.A. 29). 

All broadcast stations are licensed by the Federal Com¬ 
munications Commission to operate in the “public 
interest.” Pursuant to that responsibility, DuMont adopted 
a policy that funds shall not be solicited on religious pro¬ 
grams. (J.A. 23, 31, 38; Finding 4, J.A. 48). This policy 
against solicitation for contributions on religious programs 
is one adopted by many radio and television stations both 
nationwide and locally. (J.A. 32-33, 37-38; Finding 14, 
J.A. 52). The policy which has been applied by WTTG 
to all sponsors and producers of religious programs using 
its facilities (J.A. 27-28, 33-34; Finding 14, J.A. 52) is 
based on reason. Broadcasters are well aware of the fact 
that there are many who would purchase time on the air 
under the guise of religion to make a determined appeal 
for funds to be used for purposes wholly unrelated to 
religion. Broadcasters are not in a position to investigate 
or evaluate the various individuals or groups who would 
purchase time for such purposes and therefore have 
adopted the nondiscriminatory policy of denying solicita¬ 
tion to all religious groups. (J.A. 34; Finding 14, J.A. 52). 

The parties first contracted for appellant to televise its 
program over the facilities of appellee by contract dated 
August 19, 1955. Just prior to the execution of that con¬ 
tract, the general manager of WTTG advised Rev. Crowley 
that the station did not permit solicitations for contribu¬ 
tions on religious and religious-type programs. (J.A. 23, 
45; Finding 4, J.A. 48). The contract dated August 19, 

1955, provided for the telecasting of appellant’s program 
from 10:30 to 11 p.m. on Saturdays, commencing on 
September 17, 1955, and terminating on September 22, 

1956. Subsequently, Rev. Crowley advised WTTG that 
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the program was not attracting a sufficient audience |and 
requested a different time period. WTTG, after making 
the necessary changes to clear time for appellant, agreed 
by contract dated November 16,1955, to televise appellant’s 
program on Friday evenings from 7:30 to 8:00 o’clock. 
(J.A. 23-24; Finding 3, J.A. 47). The contract of November 
16, 1955, was identical in printed form with that executed 
on August 19, 1955. Both contracts provided as follows: 


“ 2 . Material, Talent and Announcements 


“A. Unless otherwise provided by contract between 
DuMONT and AGENCY, the material, talent and 
announcements for each program will be furnished 
by and at the expense of the AGENCY. Such material, 
talent and announcements must conform to the program 
and operating policies of DuMONT. 

“B. At least forty-eight (48) hours (exclusiv^ of 
Saturdays, Sundays and legal hojidays), before | the 
starting hour of any program, if “such program does 
not involve the use of copyrighted musical compositions 
and/or film, the continuity for that program including 
commercial announcements must be delivered to jDu- 
MONT, and DuMONT will have the continuing right 
to edit and modify such continuity to the extent it 
deems necessary to make same conform to the public 
interest and DuMONT program and operating policies 
• • * ” (J.A. 12; Finding 5, J.A. 48) 


In early 1956, WTTG, in an effort to improve its overall 
programming schedules, requested appellant to take a time 
period other than 7:30 to 8:00 p.m. on Friday and ! en¬ 
deavored to agree with appellant on a mutually satisfactpry 
substitute time. No agreeable substitute time could j be 
negotiated and WTTG canceled appellant’s contract upon 
two weeks’ notice. The contract on a number of occasions 
had been canceled by advertisers and their agencies ujx>n 
such reasonable notice in the past. Thereafter, appellant 
instituted legal action and obtained ex parte a temporary 
restraining order requiring WTTG to leave appellant in 


the 7:30 to 8:00 p.m. time period on Fridays pending fur- 
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ther hearing by the court. After due consideration, WTTGr 
agreed to retract its notice of cancellation and continue 
televising appellant’s programs at the Friday time period. 
(J.A. 24-25; Finding 6, J.A. 48-49). 

In its negotiations concerning the change of time of appel¬ 
lant’s program, appellee learned that appellant was relying 
on contributions and making appeals therefor to the view¬ 
ing audience, which had not previously been known. (J.A. 
35-36). In assuring appellant that his program would 
continue to be televised on Friday evenings, appellee 
reiterated to Rev. Crowley its policy against solicitations 
for contributions on religious programs. (J.A. 25; Finding 
7, J.A. 49). In spite of having again been advised of the 
station’s policy against solicitations for contributions, 
Rev. Crowley on appellant’s program of February 24,1956, 
stated over the air as follows: 

“ • • • Now every radio and television program is 
made possible from one of two standpoints—either it 
is a public service feature, that means that the station 
provides it at the cost of the station, or it is a com¬ 
mercially sponsored program—now this is a commer¬ 
cially sponsored program. You say—who are your 
sponsors, well, I’ll tell you who they are, they are you, 
and you who love the Lord, and we want you to feel 
a sense of partnership with us in this ministry. We 
love to bring you the ‘Hour of Inspiration’ each week 
on Friday at 7:30 to 8 o’clock, and we hope that you 
will ask the dear Lord to show you what part you 
can help in this matter of being a helper and a partner 
with us. Make use, if you will at this time, of our 
mailing address which is: 

Post Office Box 1 
Washington, D. C.” 

(J.A. 25-26; Finding 7, J.A. 49) 

After appellant had made his broadcast of February 24, 
1956, appellee requested that script be supplied it in ad¬ 
vance of air time as provided for in the contract. Such 
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a script was received for appellant’s program of March 
2, 1956, and the following portions were bracketed by 
appellee: 


“We enclose a small gift which might help in ithis 
good cause.” 

“I want to be a helper, and am enclosing an offering.” 
“I enclose a gift.” 

“We enclose our regular gifts.” 

“Count on me as a partner in this ministry.” 

“Iam doubling my gift for this month, and next month 
also.” 


“ * • * How many of you will write us tonight, and say 
* * * ‘Count on me as a partner.’ (Mailing addresC).” 
(J.A. 14-15; Finding 8, J.A. 50) 

The script as edited was returned to appellant by letter 
dated March 1,1956, advising that the deletions were nelces- 
sary in order to comply with the station’s operating policy 
against solicitations for contributions. (J.A. 16-17; Find¬ 
ing 8, J.A. 50). Disregarding the station’s requeslf to 
delete the portions of this script in brackets, in his program 
on March 2, 1956, appellant read the script over the air 
as originally submitted. (J.A. 26; Finding 8, J.A. 50). 


On March 5, 1956, appellee advised Rev. Crowley that 
because of his refusal to refrain from soliciting cash Con¬ 
tributions during his program, and refusal to observe 
the editing made by the station in his continuity, the station 
could not continue to make its facilities available to mm 
and that the contract of November 16,1955, was terminated, 
effective immediately. (J.A. 17-18; Finding 9, J.A. 50)L 

On March 7, 1956, appellant filed its verified complaint 
and motion for temporary restraining order. (J.A. 2, 7). 
Without notice to appellee or hearing, a temporary restrain¬ 
ing order was obtained on the same day requiring appellee 
to leave apppllant on the air until further order of the 
District Court to be entered after hearing set on March 
16, 1956. (Finding 10, J.A. 51). Neither the language of 
the contract nor the scripts of appellant’s programs for 
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February 26 and March 2, 1956, were filed with the motion 
for temporary restraining order. Although hearing was set 
for March 16, 1956, by the court’s order of March 7, 1956, 
appellant did not file a motion for preliminary injunction 
until March 12, it being received by appellee on March 13, 
1956. (J.A. 8). In the motion for preliminary injunction, 
no mention was made of appellee’s policy against solicita¬ 
tion for contributions on religious programs and its insist¬ 
ence upon adherence to that policy. No exhibits were 
attached to the motion for preliminary injunction nor 
served upon appellee with the motion for preliminary 
injunction. 

While the temporary restraining order was outstanding, 
YVTTG received appellant’s script for the program of Fri¬ 
day, March 9,1956. WTTG deleted portions of the proposed 
script by brackets and returned the script to Rev. Crowley 
by letter explaining that it considered the deleted portions 
of the script to be solicitations for contributions and con¬ 
trary to its operating policy (J.A. 21-22, 27; Findings 11, 
12, J.A. 51, 52). The station’s letter returning the script 
to Rev. Crowley explained that “ while it has never been 
the intention or policy of the DuMont Broadcasting Corpo¬ 
ration to delete quotations from the Holy Scripture from 
continuity of religious programs, your selection of quota¬ 
tions obviously makes it necessary in this instance in order 
to conform with our operating policy.” (J.A. 22). The 
deleted portion of the script for the program of March 
9, 1956 was as follows: 

“ Invitation To TV Partners (Crowley): Tonight I 
want to read you a few Scriptures on the subject of 
Christian giving. 

“God says: 

“ ‘Freely ye have received, freely give,’ (Matt. 10:8) 
“ ‘It is more blessed to give than to receive,’ (Acts 
20:35) 

“ ‘I desire fruit that may abound on your account,’ 
(Phil. 4:17) 
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“ ‘See that ye abound in this grace also/ (2 Cor. 8:7) 
“ ‘Prove the sincerity of your love/ (2 Cor. 8:8) 
“ ‘God loveth a cheerful giver/ (2 Cor. 9:7) 

“ ‘He which soweth sparingly, shall reap also spar¬ 
ingly; and he which soweth bountifully, shall reap 
also bountifully/ (2 Cor. 9:6) 

“ ‘Be ye not weary in well doing, for in due season 
ye shall reap if ye faint not/ (Gal. 6:9) 

“ ‘And, behold I come quickly; and my reward is 
with me, to give every man according as his work 
shall be/ (Rev. 22:12) 

“ ‘We Are Laborers Together With God/ (1 Cor. 
3:9) 


“Our mailing address is: ‘The Hour of Inspiration/ 
P. 0. Box One, Washington, D. C.” (J.A. 19f20; 

Finding 11, J.A. 51). 

The court found that the above-quoted portions of appel¬ 
lant’s programs of February 24, March 2 and March 9, 


1956, were solicitations for contributions. (Finding 
J.A. 52). 
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On March 15, two days after appellee received appellant’s 
motion for preliminary injunction, appellee filed and serjved 
on counsel for appellant its motion to vacate temporary 
restraining order and opposition to motion for preliminary 
injunction together with memorandum of points and author¬ 
ities, affidavits and exhibits. (J.A. 9-12, 16-18, 21-39). 
During the course of the hearing on March 16,1956, appel¬ 
lant filed two affidavits of Rev. Crowley (J.A. 40-42), and 
its script for March 2, 1956 (J.A. 13-16), and for March 
9, 1956. (J.A. 19-21). Upon completion of oral argument 
including an oral statement to the court by Rev. Crowley 
and upon the record before it, the court on March 16, 
1956, denied appellant’s motion for preliminary injunction 
and on April 26, 1956, filed its findings of fact and con¬ 
clusions of law. (J.A. 46-53). The order denying the 
motion for preliminary injunction was filed by the court 
on April 26, 1956. (J.A. 53). 
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STATUTES INVOLVED 

65 Stat 726, Title 28 U.S.C.A., See. 1292(1), provides: 
“Interlocutory decisions 

The courts of appeals shall have jurisdiction of appeals 
from: 

(1) Interlocutory orders of the district courts of the 
United States * * • or of the judges thereof, granting, 
continuing, modifying, refusing, or dissolving injunc¬ 
tions, or refusing to dissolve or modify injunctions, 
except where a direct review may be had in the Supreme 
Court.” 

48 Stat. 1081, Section 307(a) and (d) of the Communica¬ 
tions Act of 1934, as amended, Title 47 U.S.C.A., Sec. 307, 
provides: 

“Licenses; allocation of facilities; terms 

(a) The Commission, if public convenience, interest, 
or necessity will be served thereby, subject to the 
limitations of this chapter, shall grant to any applicant 
therefor a station license provided for by this chapter. 

* • • 

(d) No license granted for the operation of a broad¬ 
casting station shall be for a longer term than three 
years and no license so granted for any other class of 
station shall be for a longer term than five years, and 
any license granted may be revoked as hereinafter 
provided. Upon the expiration of any license, upon 
application therefor, a renewal of such license may be 
granted from time to time for a term of not to exceed 
three years in the case of broadcasting licenses, and not 
to exceed five years in the case of other licenses, if the 
Commission finds that public interest, convenience and 
necessity would be served thereby. • • • ” 

48 Stat. 1081, Section 326 of the Communications Act of 
1934, as amended, 47 U.S.C.A., Sec. 326, provides: 

“Censorship 

Nothing in this chapter shall be understood or con¬ 
strued to give the Commission the power of censorship 


over the radio communications or signals transmitted 
by any radio station, and no regulation or condition 
shall be promulgated or fixed by the Commission which 
shall interfere with the right of free speech by me4ns 
of radio communication. ’ ’ 

Rule 65(b) of the Federal Rules of Civil Procedure, |28 
U.S.C.A. provides: 

“Temporary Restraining Order; Notice; Hearing; 
Duration. 

• * • Every temporary restraining order granted 
without notice shall * * * expire by its terms within 
such time after entry, not to exceed 10 days, as the 
court fixes, unless within the time so fixed the order, 
for good cause shown, is extended for a like period 

* * * In case a temporary restraining order is granted 
without notice, the motion for a preliminary injunction 
shall be set down for hearing at the earliest possible 
time and takes precedence of all matters except olcfer 
matters of the same character; and when the motion 
comes on for hearing the party who obtained the tem¬ 
porary restraining order shall proceed with the appli¬ 
cation for a preliminary injunction and, if he does pot 
do so, the court shall dissolve the temporary restrain¬ 
ing order * * 

SUMMARY OF ARGUMENT 

Broadcasters by television have a large measure of ire- 
sponsibility to the public which they serve. They cannot 
fail to be concerned if successful appeals for funds are 
made to unworthy causes through the use of the medium. 
Among others, two great broadcasting systems, National 
Broadcasting Company, Inc., and Columbia Broadcasting 
System, Inc., as well as appellee, have considered it to be 
especially important to establish safeguards against pos¬ 
sible abuse of their facilities by sponsors who profess 
religious aims. These systems and appellee have accord¬ 
ingly established a firm policy against solicitation of fupds 
on religious programs. This policy was adopted by appel- 
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lee long before it bad any relationship with appellant. It 
was brought to the attention of appellant as a matter of 
routine before the signature of the first contract between 
the parties. It is believed by appellee to be reasonable 
and in the public interest, and its application to appellant 
is believed by appellee to have been a reasonable exercise 
of appellee’s statutory duty and contractual right to deter¬ 
mine program content transmitted over its facilities. Ap¬ 
pellant does not deny that it solicited contributions over 
the air despite repeated requests by the station not to do 
so. Having persisted in refusing to cooperate with the 
station’s exercise of its duty and right to delete portions of 
its program material notwithstanding its contractual agree¬ 
ment to do so, appellant is not in a position to obtain an 
injunction requiring the station to leave it on the air. 
The District Court’s findings of fact are supported by 
clear, convincing and substantial evidence and should not 
be set aside. The policy against solicitations for contribu¬ 
tions on religious programs is based upon broadcasters’ 
concern that the public, in whose interest they must operate, 
might on occasion be mulcted by mountebanks and there 
is no public policy which would require licensees to expose 
the public to such evil. 

Although the lower court labeled no finding of fact or 
conclusion of law as a 4 * weighing of the parties’ conven¬ 
iences and injuries,” from the findings and conclusions 
it made, it must be presumed that the court did weigh the 
conveniences of the parties. Moreover, where the facts 
and law showing that appellant had breached the contract 
are as clear as they are in this case, resort to the judicial 
maxim of weighing the conveniences of the parties is not 
necessary in determining whether the injunction should 
be granted. 

Under Eule 65(b) of the Federal Eules of Civil Pro¬ 
cedure, hearings on motions for preliminary injunctions 
receive first priority and temporary restraining orders 


should be extended only for good cause shown. All the 
evidence required for the resolution of the question pre¬ 
sented to the lower court was in the record on the day set 
for the hearing. The District Court did not abuse its 
discretion in refusing appellant’s eleventh hour request 
for a continuance of the hearing and extension of the 
temporary restraining order. 

ARGUMENT 

L THE DISTRICT COURT WAS CORRECT IN DENYING THE 
MOTION FOR PRELIMINARY INJUNCTION ON THE GROtjND 
THAT APPELLANT HAD BREACHED ITS CONTRACT WITH 
APPELLEE 

The District Court, under the factual record and appli¬ 
cable law presented to it, was correct in denying appellant’s 
motion for preliminary injunction on the ground that appel¬ 
lant had breached its contract of November 16, 1955, with 
appellee (J.A. 46). 

A. Appellee Had the Statutory Obligation to Edit and Modify 
Programming to Make It Conform to the Public Interest 

The Federal Communications Commission was created 
by the Communications Act of 1934, 48 Stat. 1066, Title 
47 U.S.C.A., Sec. 154, and was granted the power to license 
broadcasting stations under the standard of public interest, 
convenience and necessity. National Broadcasting Com¬ 
pany, Inc., et al. v. United States (1943), 319 TJ.S. 190. 
The Commission is specifically prohibited from directly 
censoring programs of a licensee (Section 326 of the Cfc>m- 
munications Act of 1934, as amended, Title 47 U.S.C.A., 
Sec. 326), but has the power to refuse to renew a license 
if in its judgment, the licensee’s programming has |not 
been in the public interest. Program content and improper 
advertising have been the cause of refusals to renew. 
KFKB Broadcasting Association, Inc. v. Federal Radio 
Commission (1931), 60 App. D.C. 79, 47 F.2d 670; To\mg 
Peoples Association for the Propagation of the Gospel 


• 12 


(1938), 6 F.C.C. 178; Simon, The Law For Advertising and 
Marketing (1956), page 341. The Commission has re¬ 
peatedly expressed the rule that not only the right but 
the obligation to control program content must be in the 
licensee. In United States Broadcasting Corporation 
(1935), 2 F.C.C. 208, 225, the Commission said: 

“Complete supervision of and control over programs, 
including careful examination of their content, directly 
affects the rendition of a public service. The right to 
determine, select, supervise, and control programs is 
inherently incident to the privilege of holding a station 
license. In fact, the right becomes a responsibility of 
a licensee, as he must be held to strict accountability 
for the service rendered. * • • ” 

The question of a broadcasting station’s right to control 
its progra mm ing is not novel to the courts. In National 
Broadcasting Company, Inc., et al. v. United States, supra, 
one of the issues was whether the major networks or the 
individual licensees should have the control of program 
content transmitted over the facilities of the licensees. The 
Supreme Court, in sustaining the Commission’s chain 
broadcasting regulations, held that a licensee was obliged 
to reserve to himself the final decision as to what programs 
would best serve the public interest. 

Massachusetts Universalists Convention v. Hildreth and 
Rogers Co. (D.C. Mass. 1949), 87 F.Supp. 822, affirmed 
(1st Cir., 1950), 183 F.2d 497, is a case strikingly similar 
to the instant case. The plaintiff was a charitable cor¬ 
poration devoted to the diffusion of religious knowledge. 
It filed an action for injunction and damages against a 
licensed radio broadcaster alleging that it had a contract 
with the defendant under which the defendant was to 
furnish its broadcasting facilities for a series of sermons 
prepared by the plaintiff, the contract providing that 
“broadcasts prepared by the agency are subject to the 
approval of the station both as to artists and to broadcast 


content.” It was alleged that pnrsnant to the contract, 
plaintiff submitted to defendant the manuscript of a sermon 
to be given over the defendant’s facilities. The defendant 
refused to provide facilities for broadcasting the sermon 
on the ground that the broadcasting of the sermon would 
not he in public interest because of its content. Plaintiff 
asked for damages and an injunction requiring defendant 
to make its facilities available to it. Plaintiff contended 
that inasmuch as broadcasting was affected by the puplic 
interest, contracts between a licensee and persons seeking 
to broadcast were likewise affected with public interest. 
Therefore, plaintiff contended that the Communicatijons 
Act conferred on those contracting for time a right, Not¬ 
withstanding any contractual provision for rejection of 
programs, to have their material broadcast except when 
the content of the broadcast was not in the public interest. 
The plaintiff urged that this right was enforceable byj an 
action in court and that it was for the court to decide 
whether or not a rejected program is in the public interest. 
On motion, the court dismissed the complaint for failure 
to state a cause of action, stating (183 F.2d at 500): 

“Such an interpretation of the Communications Act 
must be rejected. Certainly the Act does not expressly 
confer on anyone any right to broadcast any material 
at any time, whether or not it has a contract for s|nch 
a broadcast. Nor does there seem to be any basis for 
an implication of such a right. There is nothing in jthe 
Act to indicate that the mere fact that one party to 
the contract is a licensee under the Act gives to the 
other contracting party any greater rights than those 
which the law ordinarily gives to parties to a contract. 

“It is true that licensees under the Act have a dhty 
to operate their stations so as to serve the public 
interest. ‘The licensee has the duty of determining 
what programs shall be broadcast over his station’s 
facilities, and cannot lawfully delegate this duty or 
transfer the control of his station directly to the Net¬ 
work or indirectly to an advertising agency. He cannot 
lawfully bind himself to accept programs in eVpry 
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case where he cannot sustain the burden of proof that 
he has a better program. The licensee is obliged to 
reserve to himself the final decision as to what pro¬ 
grams will best serve the public interest. We conclude 
that a licensee is not fulfilling his obligations to oper¬ 
ate in the public interest, and is not operating in 
accordance with the express requirements of the Com¬ 
munications Act, if he agrees to accept programs on 
any basis other than his own reasonable decision that 
the programs are satisfactory.’ Federal Communica¬ 
tions Commission Report on Chain Broadcasting, May 
2,1941, quoted in National Broadcasting Co. v. United 
States, 319 U.S. 190, 205, 63 S.Ct. 997, 87 L. Ed. 1344.” 

In the instant case, the District Court had before it 
uncontradicted evidence on the basis of which it found that 
(1) appellee was a licensed broadcaster of the Federal 
Communications Commission obligated to control the pro¬ 
gramming over its facilities in a manner deemed by it to 
be in the public interest; (2) prior to the execution of its 
first contract with appellant, appellee, as well as many 
other radio and television broadcasting stations, had 
adopted an operating and program policy that on religious 
and religious-type programs solicitations for contributions 
would not be permitted, which policy was reasonable and 
in the public interest; (3) in pursuance of the station’s 
policy and in the reasonable exercise of its statutory obliga¬ 
tion to control the programming, Rev. Crowley was told 
prior to the broadcasts of February 24, 1956, March 2, 
1956, and March 9, 1956, not to solicit for contributions on 
his programs; and (4) notwithstanding such advice, Rev. 
Crowley persisted in soliciting for contributions on each 
of the said programs. 

It would have been manifestly erroneous for the court 
below to have granted appellant’s motion for a preliminary 
injunction and required the station to leave appellant on 
the air, thus preventing the station from exercising its 
statutory obligation to control programming to the extent 
necessary to protect the public interest. There was no 
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abuse of discretion by tbe District Court in denying ihe 
motion for preliminary injunction; indeed, there was liljtle 
or no room for the exercise of discretion. 

i 

B. Pursuant to Its Statutory Obligation to Protect the Public 
Interest, Appellee Adopted a Policy That Solicitations for 
Contributions Would Not be Permitted on Religious or Re¬ 
ligious-Type Programs 

Appellant’s efforts to show that there was insufficient 
evidence before the court to establish the existence of the 
policy against solicitations fail for lack of evidence to ihe 
contrary. The evidence to prove the policy was cliar 
and unequivocal and certainly sufficiently substantial to 
support the court’s findings. (Findings 4, 14, J.A. 48, 52). 

The General Manager of the station described the Ex¬ 
istence of the policy (J.A. 23); and the Vice President of 
DuMont Broadcasting Corporation and General Manager 
of its Owned-and-Operated Stations described it. (JjA. 
31-32). The latter’s affidavit showed that the same policy 
had been adopted by a vast number of other stations, both 
radio and television. (J.A. 32, 33). The affidavit of Rev. 
Joseph H. Uhrig, a disinterested witness, clearly described 
the policy as having been adopted not only by appellee’s 
station, but by Station WPFH in Wilmington, Delaware, 
over which his WTTG televised program is cabled, as well 
as a host of others. (J.A. 37, 38). Significantly, although 
appellant’s counsel announced to the court at the hearing 
that Rev. Crowley would take the stand and testify tl|at 
he had never been told not to solicit funds,* Rev. Crowley, 
in his oral statement to the court stated: “As I recall 
the conversation in Arries’ office it was that they didn’t 
want reference to every matter of financial solicitation. 
* * * ” (J.A. 45). This was neither a refutation of 

* "If your Honor please, the very last few moments of my friends argu¬ 
ment he has made reference to a fact which will necessitate, with your per¬ 
mission, our letting the Reverend Dale Crowley take the stand and repudiate 
the allegations of the affidavit that he at any time, when he entered into Ris 
contract was told that he could not solicit funds. *’ (Tr. 35) 
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statements in sworn affidavits of three persons, nor evidence 
that there was no policy in existence. The finding of the 
District Court that appellee had adopted such a policy 
was further supported by uncontradicted documentary 
evidence in the form of letters from appellee to Rev. 
Crowley. (J.A. 16,17,18, 21-22). 

Appellant attacks the competence of appellee’s Vice- 
President and General Manager of Owned-and-Operated 
Stations (Appellant’s Brief, p. 12) on the ground that his 
connection with appellee and its television stations did not 
commence until September 16, 1955. Appellee first owned 
station WTTG on that date. (J.A. 29). 

Appellant seems to argue that while appellee originally 
may have had a right to edit its programming, such right 
had been lost because it was not exercised prior to the 
happenings of February 9, 1956. The argument falls of 
its own weight. It was not until conferences were held 
in February of 1956 that appellee learned that appellant 
placed such importance on and was apparently soliciting 
cash contributions from its viewers. Civil Action 733-56 
was dismissed by mutual consent of the parties and appel¬ 
lant was again requested not to solicit contributions. De¬ 
spite such a request and despite appellee’s contractual 
right to edit programming, appellant took it upon itself 
to decide what should be televised over appellee’s facilities. 
This, appellant had no right to do by law or by contract. 
The respective positions of the parties under the contract 
had not changed by the institution and dismissal of Civil 
Action 733-56. The station had the right and obligation 
to control programming when it entered into the contract; 
it had the same right and obligation on February 24, March 
2 and March 9, 1956.* 

♦Neither would an argument that appellee had waived its right to edit 
continuity have merit in view of Section 10 of the contract (J.A. 12) which 
provides in part: “Waiver of any provision herein in any instance shall not 
constitute a waiver of any other provision herein or a waiver of further 
compliance with the same provision.” 
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The record in this case is clear and unequivocal that 
appellee’s stations including WTTG as well as a great 
number of other television and radio stations believe it to 
be in the public interest for religious programs noti to 
solicit contributions. That this policy was adopted! by 
WTTG and communicated to Rev. Crowley is clear fifom 
the affidavits and other evidence. It is supported, ratjher 
than refuted, by Rev. Crowley’s announced 4 ‘repudiation” 
in his oral statement to the court. 

C. Appellant Contractually Agreed to Permit Appellee to Edit 
and Modify Program Continuity 

Section 2(A) and (B) of the contract make it absolutely 
clear that appellant, in entering into the contract, agreed 
to abide by the station’s decisions as to program content. 
(J.A. 12). This reservation of authority by the station 
was included in the contract so that the station might 
effectively carry out its statutory responsibility to protect 
the public interest and enforce its operating and program 
policies adopted pursuant to that responsibility. Not only 
was this contractual provision clear and unambiguous, but 
appellant was notified before it entered into the contract 
that one of the policies which appellant intended to enforce 
by means of the provision was the prohibition against 
solicitations for contributions on religious and religiqus- 
type programs. (Finding 4, J.A. 48). Now, appellant 
seeks to have the contract enforced by injunction, but only 
after it has been “reformed” by the court so as to oinit 
the pertinent portions of Section 2. 

The District Court correctly concluded that appellant 
was not entitled to a preliminary injunction because it had 
breached the contract by persisting in soliciting for cjon- 
tributions, notwithstanding requests by the station to j re¬ 
frain from so doing. 
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D. Appellee's Policy Against Permitting Solicitations for Con¬ 
tributions on Religious Programs Is Not Contrary to Public 
Policy, But Is Botb Reasonable and in tbe Public Interest 

Appellant is correct in quoting from Mclntire, et al. v. 
Wm. Penn Broadcasting Co. of Philadelphia (3rd Cir., 
1945), 151 F.2d 597, 599: “It is plain * * * that a radio 
broadcasting station must operate in the public interest 
and must be deemed to be a 1 trustee’ for the public.” It 
is in the exercise of this fiduciary responsibility as 
“trustee” for the public that appellee, as well as many 
other radio and television stations, adopted the policy in 
question. The reason behind the policy is well-stated in 
the affidavit of Vice-President Cott (J.A. 34) as follows: 

“The common policy against soliciting is, in my 
experience, rooted in the soundest of reason. Broad¬ 
casters are constantly beseiged by would-be sponsors to 
sell time for programs having as their real, but invari¬ 
ably undisclosed, object the opportunity to appeal to a 
vast listening and viewing audience for contributions, 
offerings, donations, gifts, boons, bounties, grants, 
benefactions and funds under various titles, with which 
to carry on worthy religious activity. The prospective 
sponsors include ordained clerics with established pul¬ 
pits and clergy without benefit of congregations. 
Because broadcasters are not in a position to investi¬ 
gate or evaluate the applicants who would buy time for 
such purposes, or to insure that the funds contributed 
by the radio and television audience are in fact devoted 
to the ostensible religious ends, because broadcasters 
are concerned that the public might on occasion be 
mulcted by the use of their contributions of excessive 
1 administrative’ and other non-charitable expenses, 
and because to open the door to the proven causes might 
make it impossible to close the door to the uncertain 
ones, most of the broadcasters have adopted the non- 
discriminatory policy of denying solicitation to all 
religious groups.” 

Appellant takes the position that the constitutional guar¬ 
antees of religious freedom automatically give it the right 
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to television time, so long as the content of its program 
is of a religions nature. It then advances the proposition 
that soliciting funds “is a practice inseparable from 
religious belief and activity” (Appellant’s Brief, p. 19), 
so that a fortiori it has a constitutional right to solicit 
funds on a television program so long as the solicitation 
is made in connection with a religious-type program, citing 
Cantwell v. Connecticut, 310 U.S. 296 (1940), as authority 
for this argument. 

The answer to appellant’s argument, of course, is that 
it has no absolute right, constitutional or otherwise, to fime 
on appellee’s television station or any other station, whether 
its program is of a religious nature or of some other type. 
The same type of argument here set forth by appellant 
was rejected by the United States Court of Appeals foir the 
Third Circuit in Mclntire, et al. v. Wm. Penn Broadcasting 
Co. of Philadelphia, supra , in the following language j(151 
F.2d at 600): 

i 

“ • • • Nor do we perceive how it may be said 
that because the defendant has cancelled broadcast¬ 
ing contracts in accordance with a written provision 
contained in them that the plaintiffs’ rights to freedom 
of speech and to the free exercise of religion have 
been abridged. True, if a man is to speak or preach 
he must have some place from which to do it. 'jrhis 
does not mean, however, that he may seize a particular 
radio station for his forum. See the apt language 
of Mr. Justice Frankfurter in National Broadcasting 
Co. v. United States, supra, 319 U.S. 190, 63 S.Ct. at 
page 1014, 87 L.Ed. 1344, ‘Unlike other modes of 
expression radio inherently is not available to alj.’ ” 

See also Massachusetts Universalist Convention v. Hildreth 
& Rogers Co., supra, 183 F.2d at 501. 

Nor is the policy against solicitations on religious pro¬ 
grams in any way an effort to restrain the diffusion of 
religious teachings, as appellant seems to imply. The net 
effect of the policy fosters rather than restrains religion 
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by preventing the nse of the air waves by those who wonld 
bring their viewers to a high emotional fervor and solicit 
contributions in the name of religion only to divert the 
proceeds to self-enrichment or other non-religions purpose. 
It is not the public policy of this nation to require appellee 
or any other broadcaster to expose the public to possible 
fraud.* 

H. APPELLANT'S ARGUMENT THAT A BALANCING OF THE 
CONVENIENCES WEIGHED IN ITS FAVOR IS ERRONEOUS 

Appellant argues that by reason of the cancellation of the 
contract it suffered financial damages represented by costs 
incurred in the development and promotion of its program 
(Appellant’s Brief, pp. 9-10). It states that appellee would 
have been paid for the telecasts and would therefore have 
suffered nothing had appellant been allowed to continue 
using the station’s facilities, particularly in view of a 
$2,500 indemnification bond. The appellant states that the 
District Court “disposed of the merits of the case” but 
did not expressly balance the conveniences of the parties 
in its findings of fact and conclusions of law. Prom this, 
appellant concludes that had the court balanced the con¬ 
veniences, it would have granted its motion for preliminary 
injunction. Appellant’s argument is patently erroneous. 

The District Court found as a fact that appellee was 
engaged in the operation of a television station under li¬ 
cense issued by the Federal Communications Commission. 
(Finding 2, J.A. 47). It concluded that as a licensed 
broadcaster of the Commission, appellee was obligated by 
law to operate its television station in the public interest 
and that it had the contractual right and statutory obliga¬ 
tion to control the content of programming televised over 
its facilities. (Conclusions 1 and 2, J.A. 52). The court 
found that appellant repeatedly televised the material on 

* Appellee does not suggest that appellant is engaged in an unworthy 
activity and imputes no impropriety in its mission (J JL 34; Defendant’s 
Memorandum in Support of Opposition to Motion for Preliminary Injunction’ 
p. 11). 
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its program which the station, in the reasonable exercise 
of its right and duty, had requested appellant not to tele¬ 
vise. (Findings 7, 8, 11, 12 and 13, J.A. 49-52; Conclusions 
1-5, J.A. 52-53). The necessary inference to be dr^wn 
from these findings and conclusions is that the court did 
balance the injuries and found in favor of appellee because 
the granting of a preliminary injunction would have de¬ 
prived the appellee of the right to control its programming 
yet left it exposed to possible administrative criticism and 
even revocation of its license on the ground that its pro¬ 
gramming was not in the public interest. 

Moreover, where the facts and law are as clear as they 
are in this case, a balancing of conveniences of the parties 
is not required. The law may be such that as applied to 
the facts of a particular case, the District Court may dis¬ 
pense with the conventional requirement that it weigh the 
parties’ respective injuries and balance the equities. Thus, 
in United States v. San Francisco (1940), 310 U.S. 16,130, 
the Court said: “ * • * we are satisfied that this case 
does not call for a balancing of equities or for the invoca¬ 
tion of the generalities of judicial maxims in order to deter¬ 
mine whether an injunction should have issued.” See 
also Youngstown Sheet <& Tube Co., et al., v. Sawyer (19^2), 
103 F.Supp. 569, 576, affirmed (1952), 343 U.S. 579. |On 
the facts and applicable law here, the court had no alterna¬ 
tive but to conclude that appellant had repeatedly breached 
its contract and was not entitled to injunctive relief. 

m. THE DISTRICT COURT DID NOT ABUSE ITS DISCRETION 
IN REFUSING TO CONTINUE THE HEARING ON THE MOTION 
FOR PRELIMINARY INJUNCTION AND EXTEND THE TEM¬ 
PORARY RESTRAINING ORDER 

Appellant’s argument that the District Court abused!its 
discretion in denying a continuance of the hearing and in re¬ 
fusing to extend the temporary restraining order is cleanly 
without merit. The record shows that although on March 
7, 1956, the court set the hearing for March 16, 1956J it 
was not until March 12 that appellant filed a motion for 
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preliminary injunction, and still, at that late date, it filed 
no affidavits in support of its motion. The filing and 
serving of appellee’s opposition to the motion and affi¬ 
davits upon appellant’s counsel on March 15, prior to 
hearing, was not required, for as the court observed: 
“I guess it needn’t have been served on you until this 
morning [March 16th] for that matter. The restraining 
order was returnable this morning.” (J.A. 43). Cer¬ 
tainly, appellee’s position came as no surprise to appellant 
because the notice of termination of the contract dated 
March 5, 1956, made it perfectly clear that termination 
was made necessary by appellant’s willful and repeated 
insistence upon telecasting matter which the station con¬ 
sidered contrary to its operating and program policy. 
(J.A. 17-18). It was appellant’s motion that was to be 
heard and it was appellant’s obligation to proceed with 
the hearing forthwith. 

Buie 65(b), F.B.C.P.,* shows the priority which Con¬ 
gress believed should be given to hearings on motions for 
preliminary injunctions. Nothing was called to the court’s 
attention which could be construed as a “good cause” for 
a continuance and extension as required by the rule. 

The record before the court on March 16, 1956, demon¬ 
strated that appellee was a television broadcaster licensed 
by the Federal Communications Commission and thus re¬ 
sponsible for programming in what it deemed the public 
interest; that the station attempted to exercise that re¬ 
sponsibility by deleting portions of appellant’s script and 
requesting that the deleted portions not be telecast; and 
that appellant, through Bev. Crowley, repeatedly persisted 
in stating over the air what it chose, notwithstanding 
the station’s expressed requests. These facts are con¬ 
ceded and uncontradicted. Appellant’s counsel advised 
the court (J.A. 44) that it would take him three or four 
days to “get this group together,” (presumably the cast 
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of appellant’s program) to obtain affidavits. Nothing that 
the cast or anyone else could have testified to would ijiave 
controverted these critical facts. No amount of additional 
time could have conceivably changed these facts of record. 

Appellant concedes as it must that the granting or denial 
of a continuance is submitted to the sound discretion of 1 the 
court and the court’s ruling thereon will not be disturbed 
except for an abuse of such discretion. Appellant’s B^ief, 
p. 8; Goodyear Service Inc . v. Pretzf elder (1936), 65 App. 
D.C. 389, 84 F.2d 242; 12 Am. Jur., Continuances, Sec. 5, 
p. 450; 17 C.J.S., Cowtinucunces, Sec. 5, p. 191. There was 
no abuse of discretion here. 

I 

CONCLUSION 

Television and radio broadcasters including appellee are 
answerable to the Federal Communications Commission 
for the programs transmitted over their facilities under 
penalty of possible revocation of license. Thus, the law 
imposes upon broadcasters the responsibility of preventing 
the transmission of matter not in the public interest. In 
its contract with appellant, appellee specifically reserved 
the right to edit and modify programs so as to effectively 
carry out its responsibility. The injunctive relief sought 
by appellant would preclude appellee from carrying out 
its statutory duty and contractual right. The findingsi of 
fact of the District Court are based upon substantial Evi¬ 
dence and its conclusions of law are correct. There was 
no abuse of discretion below and the order denying ap¬ 
pellant’s motion for preliminary injunction should be 
affirmed. 

Respectfully submitted, 

"William A. Roberts 
Edward G-. Villalon 
Attorneys for Appellee 

Roberts & McInnis 
Continental Building 
Washington 5, D. C. 



